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Facts: The Knesset enactelle Prisons Ordinance Amendment Law (no. 28), 5764

2004 (6amendment 2806), which provides that the
first time, a (single) prison that will be operated and managed Ipyivate

corporation rather than by the state. The constitutionality of this law was challenged

by the petitioners, who argued that amendment 28 disproportionately violated the

rights of prison inmates as a result of the actual transfer of imprisonmentspiovee

private enterprise, and as a result of the concern that human rights in a private prison

would be violated to a greater extent than in a gtatgrison.

I'da)

Held: (Majority opinion 8 President Beinisch, VieBresident Rivlin, Justices
Procaccia, Gmis, Naor, Arbel, Joubran, Hayut) Amendment 28 violates human
rights disproportionately and is therefore unconstitutional.

(President Beinisch, VieBresident Rivlin, Justices Grunis, Naor, Arbel, Joubran,
Hayut) The concern that human rights in a privaieon will be violated more than

in state managed prisons addresses a future violation of human rights, and there is no
certainty that this will occur; therefore, it is questionable whether it constitutes a
sufficient basis for setting aside primary ldgi®n of the Knesset. However, the
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human rights of prison inmates are violatpgo factoby the transfer of powers to
manage and operate a prison from the state to a private concessionaire that is a profit
making enterprise. The denial of personal lipéstjustified only if it is done in order

to further or protect an essential public interest, and therefore the question whether
the party denying the liberty is acting in order to further the public interest (whatever
it may be) or is mainly motivated tayprivate interest is a critical question that lies at

the very heart of the right to personal liberty. Therefore, amendment 28 causes an
additional independent violation of the constitutional right to personal liberty beyond
the violation that arises fno the imprisonment itself.

When the state transfers power to manage a prison, with the invasive powers that go
with it, to a private profimaking corporation, it violates the human dignity of the
inmates of that prison, since the public purposes thatigipesonment legitimacy

are undermined and the inmates becomes a means for the private corporation to make
profits (Justice Grunis reserved judgment on this issue).

The main public purpose underlying amendment 28 is the economic purpose of
saving the statmoney.

The 6éadditional 6 violation of constitutional rig
powers to a private profihaking corporation is disproportionately greater than the
6additional 6 public benefit that wil/| all egedly

The unconstitutionality of amendment 28 requires it to be set aside in its entirety,
because it is a comprehensive arrangement in its structure and content, in which the
granting of the powers relating to using force against the inmates is an integral par
Were only the provisions concerning the granting of the invasive powers set aside,
the remaining provisions would be unable to stand independently.

(Justice Procaccia) The legal justification and moral authority for violating the basic
liberty of a peren by means of imprisonment depend upon the exercise of authority
being entrusted to organs of the state, whi ch
protecting the values of social order, on the one hand, and the basic rights of the
individual, on the othefTransferring this power to a private enterprise undermines
the legitimacy of law enforcement and sentencing, and the moral basis for exercising
institutional authority over the individual offender.

The main purpose of amendment 28, as can be seen fréggigative background

and context, is to promote the welfare of prison inmates by reducing overcrowding in
the prisons, improving services provided in them and expanding the treatment and
rehabilitation programmes available to the inmate. However, énisfl to the prison
inmate and the economic benefit to the state are not commensurate with, and are
even dwarfed by, the violation of the prison in
expected to result from entrusting sovereign authority to a privatessionaire. In

the ethical sphere, the duty of protecting the core human rights of the prison inmate
against a serious potential violation overrides the positive purpose of improving the
living conditions of prison inmates and increased economic effigifmdhe state.
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(Minority opiniond Justice Levy) The state has not divested itself of its powers but
merely exchanged them for supervisory powers. It is hard to see how this conflicts
with the constitutional role of the government, and the mechanisnisdéct
government should be examined on their merits.

It is premature to determine whether a private prison will violate human rights
disproportionately. Time will tell. The law should be put to the test before the court
reaches any conclusions on thiattar.

Petition granted by majority opinion (President Beinisch, \Acesident Rivlin, and
Justices Procaccia, Grunis, Naor, Arbel, Joubran and Hayut), Justice Levy dissenting.
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President D. Beinisch

President D. Beinisch

The Prisons Ordinance Amendment Law (no. 28), &2@# (hereafter:
6amendment 28086), provides that the State of
time a (single) prison that will be operated and managed by a erivat
corporation rather than by the state. The arrangement provided in amendment
28 leads to a transfer of basic powers of the state in the field of law
enforcemend imprisonment powerd the exercise of which involves a
continuous violation of human right® a private profimaking corporation.

As we shall explain below, this transfer of powers violates the constitutional
rights to personal liberty and human dignity, which are enshrined in the Basic
Law: Human Dignity and Liberty. The question of the cdtugonality of this
violation lies at the heart of the petition before us. It should already be said at
the outset that, for the reasons that will be set out below, we have arrived at
the conclusion that the aforesaid amendment does not satisfy thef test o
constitutionality.

The main facts and the arguments of the parties
1. On 31 March 2004, amendment 28 of the Prisons Ordinance [New

Version], 57321971 (hereafter: 6t he Prisons Ordi na
According to the amendment, chapter C2 was addeket@rdinance. This
chapter i S entitled OPrivately managed proi

resulted in the addition of sections 128E8BB, regulates the establishment
of one prison that will be built, managed and operated by a private
corporation, which Wi enter into an agreement for this purpose with the
Israel Prison Service and act as a concessionaire in accordance with a special
permit that it will receive. The amendment providager alia, the procedure

for granting and cancelling the permit, theatifications that should be
satisfied by the corporation and @mployes, the scope of the powers of the
cor por anplbyes énd the supervisory measures that the state is
required to undertake with regard to the activity of the corporation and its
employes. In the Third Schedule to the Prisons Ordinance, it is provided that
the privately managed prison will be constructed in the prison compound
south of the city of BeeBheba, and its maximum capacity will be eight
hundred inmates. The Scheduleoalays down the conditions that should be
satisfied with regard to inmates that will be imprisoned in the privately
managed prison.

The petition before us was filed on 16 March 2005. The first petitioner is
an academic institution, which is acting as alupetitioner in the petition
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before us. The second petitioner is a retired senior officer in the Israel Prison
Service. The third petitioner, who was subsequently joined as a party to the
petition at his request, was, on the date that he was joine@eiitianer, an
inmate of a prison managed by the Israel Prison Service. On 27 October 2005
an initial hearing of the petition took place before a bench of three justices.
On 15 November 2005, the third respondent (|
was chose as the winning group in the tender for the construction and
operation of the private prison, and the concession agreement was signed
with it on 2 January 2006. On 18 June 2006 a further hearing of the petition
was held before a bench of seven justicekiciv was presided over by
President A. Barak. Following this, an ordesi was made. On 31 August
2006, following a further hearing that took place before a bench of nine
justices, and after the court was notified
draft laws had been tabled to repeal amendment 28, it was decided to
postpone the hearing of the petition in order to allow the legislative
proceedings that had apparently been restarted in the Knesset to be
exhausted. Since these proceedings did not prognestha legal position set
out in the statute under discussion was not changed, on 8 July 2007 we heard
the actual petition. While the hearing of the petition was taking place, the
proceedings for setting up the privately managed prison also progressed, and
the third respondent was given the permit required under the law. The
construction of the prison and its preparation for the initial partial admission
stage were supposed to be completed by June 2009, but on 18 March 2009
we made an interim order that peamted the prison being put into operation.
It should be noted that the delay that has occurred in giving this judgment
derived from the complexity of the issues under consideration, which raised
constitutional questions of significant importance that hawe yet been
deci ded i n our case | aw, but mai nl vy from t
Knesset to exhaust the legislative proceedings mentioned above and the
public debate that the Knesset wished to hold on the privatization
phenomenon during the 20@D08 winter session, as stated in the Knesset
| egal advisero6s notice of 28 June 2007, bef
qguestion concerning the setting aside of primary legislation of the Knesset.
2. The petition is directed at the constitutionality of amendn2shof
the Prisons Ordinance, and the petitionersé
shoul d be regarded as a choice by the sta
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privatization of prisons in |Israel
two main arguments.

In the first argument the petitioners claim that a complete privatization of
the prisons constitutes an unconstitutional violation of the constitutional
rights to personal liberty and human dignity. In this context, the petitioners
claim that several factercombine in this respect to cause an unconstitutional
violation of constitutional basic rights. The main cause of this lies in the
combination of the following: the nature of the powers that are being
privatized, which include the actual power of imprismnt and the powers
relating to the human dignity of the inmate and his personal liberty (such as
holding a prisoner in administrative isolation, carrying out an external

0

examination of a inmateds naked body

a searcton an inmate); the low standards that have been set, according to the
petitioners, for staffing the positions in the privatized prison in comparison to
the standards in the Israel Prison Service; and the inadequate supervision,
according to the petitiongr of the actions of the private enterprise that will
operate the prison. The petitioners claim that this combination is likely to

|l ead to a violation of the inmatesbo

privatized prison. According to the petitioserthis expected violation of
constitutional basic rights does not satisfy the limitations clause tests laid
down in s. 8 of the Basic Law: Human Dignity and Liberty.

It is argued that a violation of the basic principle that the power to enforce
criminal judgments is exercised exclusively by the state, in order to achieve
an economic purpose, is not a violation that is made for a proper purpose.
The petitioners argue that it is also not a proportionate violation. In this
respect, the petitioners claim tHadm the viewpoint of whether the chosen
means will lead to the desired purpose, they have expert opinions that
indicate that experience around the world does not show a clear connection
between the privatization of prisons and an economic saving; that dhe
other less harmful measures that are capable of realizing the economic
purpose underlying amendment 28, including the building of additional
public prisons or a partial privatization that only involves powers that do not
contain a predominant elenteof the exercise of sovereign power; and that
the damage that will result from a complete privatization of prisons is
disproportionate to the benefit that will arise from such a privatization
(especially, according to the petitioners, in comparison tgassibility of a
partial privatization of prisons).

As Wwi

and usi

rights
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3. In the other argument, the petitioners claim that amendment 28
constitutes a violation of the constitutional rule laid down in s. 1 of the Basic
Law: the Government, accoistdeieregutve 0 whi ch &6Th
branch of the state.d® The reason for t his
operate prisons constitutes, according to the petitioners, a part of its authority
to exercise executive power in order to enforce the law and maintain the
peaceand as such the power | ies at the heart
government is the executive branch of the st
since the Basic Law: the Government is a Basic Law, its normative status is a
supetlegislative one, rad therefore any ordinary law that violates it should
satisfy two requirements, one formal and the other substantive.
First, in the formal sphere, the petitioners argue that the violating law
should be passed by a majority of at least 61 members of thesétria each
of the three readings, according to the entrenchment provision set out in s.
44(a) of the Basic Law: the Government. Since amendment 28 was not
passed with this majority, the petitioners claim that this alone should lead to
its being set asideSecond in the substantive sphere, the petitioners claim
that the violating law should satisfy the tests of the limitations clause. The
petitioners argue that these tests should also be applied, by way of judicial
interpretation, to laws that violate tiBasic Laws that concern the organs of
the state, such as the Basic Law: the Government, even though these Basic
Laws do not contain an express limitations clause like the ones provided in
the Basic Law: Human Dignity and Liberty and the Basic Law: Freealom
Occupation.

4. It should also be mentioned that we also heard the arguments of the
third petitioner, Mr Yadin Mchress, who at that time was serving a custodial
sentence at Maasiyahu Prison. The third pet
the practical aggrts relating to the services provided to inmates in the prisons
of the Israel Prison Service, in fields such as health, food and education.
According to him, there is a concern that the standard of these services will
decrease in the privately managedspn as a result of the economic
considerations that will motivate the concessionaire operating the prison. The
third petitioner also raised in his arguments a concern that use will be made
of the various powers given to the private concessionaire in sugly dhat
will allow the concessionaire to worsen the conditions of the inmates in the
privately managed prison and punish them, without it first being necessary to
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charge the inmates in disciplinary proceedings, for which the Israel Prison
Service remainsesponsible, even under amendment 28.

5. All of the respondents oppose the granting of the petition. Replies to
the petition were filed by respondents21 ( her eaf t er : 60t he state
concessionaire and the Knesset. In its reply to the petition, tieessigd that
the construction of a privately managed prison is one of the solutions planned
by it for contending with the serious shortage of prisons in Israel, and this is
the main purpose underlying the enactment of amendment 28. The state also
claims inthe affidavit in reply that in addition to an improvement of the
i nmatesod prison conditions, the construction
the petition is very much in the public interest, since it will lead to an
economic saving of an estimated @amt of approximately 2@5 per cent in
comparison to a prison of similar standards operated by the Israel Prison
Service, and on the basis of experience around the world it can be estimated
that the construction of a private prison may also lead to greffiigency in
staterun prisons.

According to the state, the privatization model adopted in amendment 28
of the Prisons Ordinance is a unique and experimental model, which
constitutes a O6pilotd test t hat i s expressl
mechanisms to protect the rights of the inmates and effective supervision and
intervention mechanisms that are available to the state and will allmtett,
alia, to reverse the process at any stage and take back control of the prison
because of a breach the terms of the permit given to the concessionaire.
The state emphasizes in its pleadings that the existence of a real concern of a
serious vi ol ati on of i nmatesd rights i s on
amendment 28 for the state to take away the pdwenanage the prison
from the concessionaire. In this regard, the state further argues that
amendment 28 provides measures for supervising the manner in which the
concessionaire exercises the powers granted to it: these include the activity of
the designatd supervision unit of the Israel Prison Service inside the prison
(even though the location of the supervision unit was not stipulated in
amendment 28 itself, but only in the concession agreement and the permit);
the supervisory powers given to the staith regard to the appointment of
officers in the privately managed prison; and the extensive reporting duties
imposed on the concessionaire with regard to various incidents, both under
amendment 28 and under the concession agreement. According to this
argtment , the supervisory measures wil/ guar a
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The state also points out that amendment 28 also provides that the permit for
operating the prison and the concession agreement may be revoked by the
statej f t h e copdéisnsraretbr@ached.

The state also goes on to say that, under s. 15(d)(2) of the BasicTbaw:
Judiciaryand according to the case law of this court, from the moment that
the concessionaire receives sovereign powers, it becomes directly subject to
both admumistrative law and the jurisdiction of the High Court of Justice,
without even resorting to the doctrine of the doalure corporation. In
addition to the judicial scrutiny of the High Court of Justice to which the
concessionaire is subject, the statess#lyat an inmate in the privately
managed prison, like every inmate in the Israel Prison Service, has the right
to file a prisonerdéds petition to the Distri
Prisons Ordinance. This possibility of judicial scrutiny of thdason
conditions constitutes, according to the state, an independent and very
powerful means of supervision and control that is available to every inmate at
all times. Additional control mechanisms with regard to the activity of a
privately managed prisoto which the state refers are the scrutiny of the
State Comptroller, since the concessionaire is an audited body within the
meaning of this term in s. 9(6) of the State Comptroller Law [Consolidated
Version], 57181958, and the scrutiny of an advisory cuittee chaired by a
retired District Court justice. According to amendment 28, this committee
will advise the Commissioner of Prisons on the subject of upholding the
rights of inmates in the privately managed prison, and also on the subject of
their rehalitation, welfare and health, and it shall submit its
recommendations to the Minister of Public Security, the Commissioner of
Prisons and the Internal Affairs and Environment Committee of the Knesset
once a year. In view of the aforesaid, the state aripatshere is no basis for
the claim that it has divested itself of its powers, and it adds that in the Israeli
model chosen for the privatization of the prison, a significant part of the
sovereign powers is retained by the state.

The state goes on to argthat the rights of the inmates will be guaranteed
not merely by the mechanisms provided in the law itself but also in the
administrative sphere, by the permit for constructing and operating the
prison, as well as in the contractual sphere, by the cdonesgreement with
the concessionaire. In this regard, the state says that various powers that are
potentially particularly harmful and are not essential for the ongoing
management of the prison (which are given to governors of prisons managed
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by the statg were not given by amendment 28 to the governor acting on
behalf of the concessionaire. The state also says that, even if this court holds,
contrary to its position, that amendment 28 violates constitutional human

rights to a greater extentthantheviolaeon of pri son inmatesdé righ

general law, this violation satisfies the tests of the limitations clause.
6. Regarding the provisions of s. 1 of the Basic Law: the Government,

which provides that &éthe Goverennde nthei

state claims that this provision is
the nature and character of the government in relation to the other organs of
state. According to the state, the purpose of this provision does not concern
any specift executive power at all, merely the general position of the
government within the democratic system. The state goes on to argue that in
any case the government carries out its functions as the executive branch in a
variety of ways, including by relying oprivate entities. Therefore the

s the e

nt end e

government does not stop acting as o6t he exec

carries out its functions through private entities or delegates certain powers to
them. The state goes on to argue that even if s. 1 of the Basi: the
Government can be used to set aside the delegation of powers made pursuant
to astatute, there is no basis for using it to disqualifying amendment 28, since
the privately managed prison will be run with the full involvement of the
state, and tlrefore the amendment will not undermine the principle that the
government is the executive branch of the state. The state further argues that
even if amendment 28 can be regarded as a violation of the principle
provided in the Basic Law: the Government,ista negligible and very
remote violation that lies at the margin of the principle and not at its centre.

The state also says that the Israeli model chosen for entrusting a prison to
private management is based on the English model that is charactgriaed b
regulatory approach, according to which the supervision of the activity of the
private concessionaire is carried out by state inspectors who are stationed
inside the supervised prison. Notwithstanding, according to the state, the
Israeli model of deleting powers to manage one prison to a private
concessionaire is more moderate with regard to the powers given to the
concessionaire and more comprehensive, compared to similar legislative
models in other countries, with regard to the powers to superkise t

concessionaire, and it should therefore be

model . 0
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In view of the aforesaid, the state claims that since the petition challenges
a privatization determined by law, which does not violate constitutional
rights, the intergntion of the court should be limited to rare and extreme
cases, in which the privatization shakes the foundations of democracy and the
fundamental principles of the system of government; according to the state,
circumstances of this kind do not existlire tcase before us.

7. The concessionaire that was chosen in the tender to build and operate
the privately managed prison also argues that the petition should be denied. It
argues that not only will the operation of a privately managed prison not
harm the iberty, dignity and rights of the inmates, but it will result in an
improvement of their conditions, because of the high standards laid down by
the state in the minimum requirements of the tender for the construction and
operation of the prison (standartist the concessionaire claims it undertook
to improve upon) and because of the extensive supervisory powers retained
by the state. The concessionaire emphasizes in its reply to the petition the
importance that it attaches to the social goals that therpissintended to
realize, including the rehabilitation and education of the inmates. The
concessionaire further argues that there is
regarding the concern of a violation of i n
legislationof amendment 28. In this context, the concessionaire argues that
the petitionersd claim that the running of
private enterprise necessarily leads to a greater danger of a violation of
i nmatesd6 basi c tirehgrahaged byhtlee istateanequsto seo n e n
proved factually on the basis of research and empirical evidence; according
to the concessionaire, however, the petitioners did not even attempt to
discharge this heavy burden. The concessionaire goes on to angerectiné
amendment 28 violates a constitutional right protected in the Basic Law:
Human Dignity and Liberty, that violation satisfies the conditions of the

Il imitations <c¢l ause. With regard to the thir
the concern that the oncessi onaireds economic motives
deterioration in the inmatesd prison condi

prison, the concessionaire argues that these claims do not address the

constitutionality of amendment 28, merely the manner in whiclis

implemented, and in any case they are without merit, in view of the high

standard for operating the prison set out in the conditions of the tender, the
concession agreement and the concessionairebo
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With regard t o t heefquededoh theopnoesioas®f cl ai ms t hat
s. 1 of the Basic Law: the Government, the concessionaire argues that this
provision is a declarative constitutional provision that does not prevent a
delegation of powers by the government, or the state availing itselfeof th
assistance of private enterprises to carry out its duties.

8. An additional argument that is raised both by the state and by the
concessionaire is the claim #ches The state and the concessionaire say
that the petition before us was filed approxinate year after the Knesset
enacted amendment 28, without any justification for the delay in filing the
petition. In this respect, it was argued by the state and the concessionaire that
the delay in filing the petition adversely changed their positiomesiy the
date of filing the petition they had already gone to considerable expense and
invested significant work and time in the projéctthe state in preparing the
tender and the documents of the tender, and the concessionaire in studying
the documentsf the tender and preparing a detailed bid for the tender. It was
also argued that the cancellation of the project at a late stage would harm the
foreign parties who had entered into contracts with the concessionaire and
relied on the legislation of the lésset, and it might even prejudice the
attractiveness of the State of Israel to foreign investors and experts, as well as
other national projects requiring large investments. We should already point
out at this stage that we see no reason to dismiss titierpen the ground of
laches Even if we assume in favour of the state and the concessionaire that
the rules oflachesalso apply to constitutional petitions, and that in the
present case there were both an objective delay and a subjective delay on the
part of the petitioners, in view of the constitutional importance of the issues
raised in the petitiod both from the viewpoint of the principles of the
system of government in Israel and from the viewpoint of the effect on the
human rights of prison inme$d there is no basis for dismissing this
petition because of the delay in filing it (with regard to the tests for
examining a claim ofaches see, for example: AAA 7142/0Haifa Local
Planning and Building Committee v. Society for the Protection ofrblaitu
Israel [1], at pp. 678679; AAA 2273/03Blue Island General Partnership v.
Society for the Protection of Nature in Isrdel, at paras. 8801 of the
judgment).

9. In addition to the replies of the state and the concessionaire, we also
heard the pason of the Knesset with regard to the petition. According to the
Knesset, s. 1 of the Basic Law: the Government, which it will be recalled is
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the basis for the petitioners6é constitutior
divesting itself of its powers, doemt contain any provision with regard to
the manner of carrying out the governmento6s
provision that restricts the Knessetds power
various ways to discharge its executive function; nor deesection provide
criteria for examining the constitutionality of laws. Therefore, the Knesset
claims that s. 1 of the Basic Law: the Government is not relevant at all when
considering the constitutionality of amendment 28. The Knesset goes on to
argue that there is no basis for examining the constitutionality of the
amendment i n accordance with t he provi sion
clausebd6 that is based on the | imitations cl
Human Dignity and Liberty and the Basic Lalweedom of Occupation. In
this respect the Knesset argues that no clear case law ruling has yet been
made that the Knessetods | egislative power
limitations clause even when the relevant Basic Law does not have an
express lintations clause, and it adds thatsabstantiverestriction of the
kind that is found in the limitations clause in the Basic Law: Human Dignity
and Liberty and the Basic Law: Freedom of Occupation is unsuited to the
examination of legislation thagirima facie conflicts with a provision in a
Basic Law that concerns the organs of the state. It should be noted that in so
far as the concrete question of the privatization of prisons is concerned, the
Knesset included in its arguments a comprehensive descripfiotihe
phenomenon of prison privatization around the world. The Knesset
emphasized that this is a O6hard cased6 of pr
state needs to carry out close supervision of the private entity, and that the
concessionaire should be deasubject to the rules of public law.

Deliberations

10.Amendment 28 of the Prisons Ordinance, whose constitutionality is
being challenged by the petitioners in this case, introduced a material change
in the sovereign outlook of our system of governméndteparts from the
ordinary and accepted outlook of privatizing government activities in that it
gives a private concessionaire various powers that, when exercised,
necessarily involve a serious violation of human rights. In this petition we are
requiredto decide whether granting these powers to a private concessionaire,
i.e., privatizing these powers, is constitutional (with regard to the various
definitions of the concept of privatization, see Y. K&dyatization in Israel
and Abroad(1997), at pp. 2-30). On this question, our approach will be as
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follows: first, we shall address the nature of the arrangement provided in
amendment 28. Thereafter, we shall consider in brief the scope of judicial
review of Knesset legislation. Our main deliberationghmn question of the
constitutionality of amendment 28 will focus on the Basic Law: Human
Dignity and Liberty. At the end of our deliberations we shall address the
arguments of the parties regarding the constitutional scrutiny of the
amendment from the vigwint of the Basic Law: the Government. It should
immediately be pointed out that in view of the conclusion we have reached,
that the amendment under discussion does not satisfy the constitutionality
tests in the Basic Law: Human Dignity and Liberty, vasajuestions that
arise with regard to the constitutionality of the amendment from the
viewpoint of the Basic Law: the Government do not require a decision.

The nature of the arrangement provided in amendment 28

11.The following are the main relevant pisns that were introduced
by the aforesaid amendment 28.

Section 128G(a) of the Prisons Ordinance p
the Israel Prison Service] may, for the purpose of carrying out its functions as
stated in section 76, rely on a corpavati 6 t h a't satisfies certain
requirements stipulated in the section, 6an
agreement with it to construct, manage and
noted that the functions of the Israel Prison Service are defingeéneral
terms in s. 76(a) of the Prisons Ordinance, which provides that the Israel
Prison Service O0shalll engage in the manageme
i nhmat es and everything entailed thereinbd).
128G(a) of the Prists Ordinance refers is therefore the concessionaire,
which is supposed, according to the provisions of amendment 28, to
construct, manage and operate the Oéprivat el
powers given to the concessionaire under amendment 28 arellyatu
derived from the scope of the responsibility imposed on it. Section 128L of
the Prisons Ordinance defines the spheres of responsibility imposed on the
private concessionaire in the following terms:

6 Re s piltyr 128L.(a) The concessionaire is responsible for -

ofthe proper construction, management &
concessioaire operation of the privately managed prisc
including:

(1) maintaining order, discipline and publ
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security in the privately managed prisc

(2) preventing the escape of inmsitéhat
are held in custody in the private
managed prison;

(3) ensuring the welfare and health of t
inmates and taking steps during t
imprisonment that will aid thei
rehabilitation after the release fro
imprisonment, including training fo
employnent and providing education;

all of which in accordance with th
provisions of every law and the provisio
of the agreement and while upholdii
i nmatesod6 rights.

(b) The concessionaire shall adopt all 1
measures required in order to discharge
regonsibility as stated in subsection (
including measures as aforesaid that
stipulated in the agreement, aimder alia
he shall appoint for this purpose tl
concessi onai remglayesinc
accordance with the provisions of tF
chapter. 6

The powers of the concessionaire anceitgployes, whose privatization
within the framework of amendment 28 lies at the heart of the petition before
us, are those powers that are derived from the spheres of responsibility
provided in ss. 128L(a)(1) an®8L(a)(2) of the Prisons Ordinance, namely
the responsibility of maintaining order, discipline and public security in the
prison and the responsibility of preventing the escape of inmates that are held
in custody in the prison. In order that the privataca@ssionaire that manages
and operates the prison can discharge its responsibility in these fields, the
governor of the private prison on behalf of the concessionaire and the
c oncess enploes (Subjéct to several important exceptions) were
given \arious powers, which are parallel to the powers given to the governor
of an lIsrael Prison Service prison and the prisonployes that are
subordinate to him. Exercising these powi&rand this petition is directed
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against granting them to a private corsesaire rather than against their
actual existencd naturally entails a serious violation of various human
rights, including the right to life, the right to personal liberty and the right to
human dignity. Below we shall discuss several of the powemngio the
private c oempleysssat their aaiiousdededs.

12.The powers of the governor of the privately managed prison are
defined in s. 128R of the Prisons Ordinance, which states the following:

6 Funct i 128R.(a)The governor is responsible for tt

powers of the proper management and operation of
g‘r)iz;;omfa privately managed prison, as stated
fnanaggd section 128L(a), and in this respect all
prison the provisions under this Ordinance tt

apply to a prison governashall apply to
him, subject to the provisions of th
section.

(b) In order to carry out his functions as sta
in subsection (a), the governor shall
given the powers given to a governor o
prison under this Ordinance and unc
every other law, exapt for the powers
according to service orders and t
following powers:

(1) Making an order to transfer an inme
because of a contagious disease, ur
the provisions of section 13(b);

(2) Extending a period during which &
inmate is held in isolatio under the
provisions of section 19C(a);

(3) Confiscating a possession under |
provisions of section 44;

(4) Jurisdiction regarding prison offenc
under the provisions of article 8 «
chapter 2;

(5) The power of an examiner with rega
to a lette to a member of Knesset und
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the provisions of section 47D;

(c) In addition to the powers given to tt
governor under the provisions of subsect
(b), he shall also be given the followir
powers:

(1) The power given to a senior prisc
officer to orcer the holding of a prisan
in isolation, under the provisions
section 19C(a);

(2) The power to order the conducting of
external examination of the naked bo
of a prison inmate, when he is admitt
into custody, as stated in section 95D;

(3) The power given to an lIsrael Prisc
Service officer to order the conductir
of an external examination of the nak
body of a prison inmate, under ti
provisions of section 95E(b);

(4) The power given to an Israel Pris
Service officer to approve the usd
reasonable force in order to conduc
search on a prison inmate, under -
provisions of section 95F(b);

(5) The power given to an Israel Prist
Service officer to order the taking of
urine sample from a prison inmate,
external examination of inaked body
or the making of an external searc
under the provisions of sections 95Hi
and 95I(c);

(6) The power given to an Israel Pris
Service officer to order the conductir
of an external examination of the nak
body of a visitor under the prisions of
section 95J(b);
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(7) The powers given to a prison secur
guard under the provisions of secti
128AA. 0

A study of the provisions of the aforementioned s. 128R shows that
although the governor of the privately managed prison was not given
important powers that are given to the governor of an Israel Prison Service
prison (including the power to extend the period for holding an inmate in
administrative isolation for more than 48 hours and jurisdiction regarding
prison offences), the law still gig him powers that, when exercised, involve
a serious violation of the rights to personal liberty and human dignity. These
powers include,nter alia, the power to order an inmate to be held in
administrative isolation for a maximum period of 48 hours; baver to
order the conducting of an external examination of the naked body of an
inmate; the power to order the taking of a urine sample from an inmate; the
power to approve the use of reasonable force in order to carry out a search on
the body of an inma; and the power to order an inmate not to be allowed to
meet with a particular lawyer in accordance with the restrictions provided in
s. 45A of the Prisons Ordinance.

It should be further pointed out that in addition to all these there is a series
of invasive powers that are given to the governor of the prison on behalf of
the private concessionaire, which are embodied in the concession agreement
rather than in amendment 28 itself.

13Addi ti onal invasive powers are also give
empbyees that are subordinate to the governor of the privately managed
prison. Thus, for example, s. 128Y provides which powers are given to a
0s emmpoyeeof t he concessionaire, 6 which is def
Pri sons Or demployeeaf ¢he carsessinaie who carried out
command and management functions?é:

6 Power ¢ 128Y.In order to carry out his functions, a sen

Se”icl’r . employeeof the concessionaire shall have 1
employeeot following powers:

the concessiot ) ) _

aire (1) The powers giverota prison security guar

under the provisions of section 128AA,

(2) The powers set out in section 128R(c)(1)
(6), in whole or in part, if the governc
authorized him for this purpose, with tl
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approval of the commissioner, and
accordance with thauthorization;

(3) The powers that are given to an exami
under the provisions of sections 47A
47C, if the governor authorized him for tr
purpose, with the approval of the
commissioner, and in accordance with 1
authorization;

(4) The power gren to the governor to der
privileges, if the governor authorized hi
for this purpose, with the approval of tl
commissioner, and in accordance with 1
aut horization. 0

An additional position that was created within the framework of
amendment 28 istheosi ti on of O6prison security guard.
privately managed prison e factoequivalent to the position of a prison
of ficer in the I srael Prison Service. The f 1
are set out in s. 1287 of the Prisons iQathice as follows:

6Functi 128Z.The functions of a prison security gua
prison security are:

d L : :
guar (1) To maintain public safety and security

the privately managed prison;

(2) To prevent the escape of the inmates v
are held in custody in he privately
managed prison;

(3) To maintain order, discipline and routine
the privately managed prison;

(4) To discover or prevent offences that ¢
committed within the compound of tt
privately managed prison or tf
surrounding area, when accompag an
inmate out of the privately managed pris
or when chasing an escaped inmate, al
which with regard to a privately manag
prison or inmate;
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(5) To carry out any additional function th
the agreement provides shall be carried
byaprisosecurity guard

The powers

given to a 6éprison

security

aforesaid functions (powers that are all also given to the governor of the

privately managed employeemnfn

are set out irs. 128AA of the Prisons Ordinance as follows:
6 Power ¢ 128AA. (a) (1) When carrying out his job and fc

prison security
guard

that purpose only, a prison secur
guard has the powers given to a pris
officer under the provisions of thi
Ordinance, ioluding powers to carn
out the instructions of the governor or
a senioremployeeof the concessionaire
as stated in section 125R(c)(1), (3), !
and (6), subject to the followin
changes:

(@) The power under the provisions
section 95 with regardo a weapon
that is a firearm, according to tt
meaning thereof in the Firearms La
57091949, is given to a priso
security guard in the following
circumstances only:

(1) When he is carrying out perimet
security functions on the walls ¢
the privatey managed prison or il
the area surrounding the prison;

(2)When he is accompanying ¢
inmate outside the privatel
managed prison;

(3) In circumstances where there h
been a serious violation of ord
and discipline in the privatel
managed prison, sa stated in

gu.

tamed d oon cae séssi eonmiaoi rr e €
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section 128AJ(a)(1), ir
accordance with a permit from tf
commissioner and according
the conditions set out in th
permit;

(b) He shall have the power to make
external examination of the nake
body of an inmate when he
admitted into custody, under th
provisions of section 95D, only i
accordance with an order from tl
governor or from a seni@mployee
of the concessionaire under
provisions of section 128R(c)(2);

2)I n t hi s s ubsmployeeofo
t he ¢ onceé asenimemplayee
of the concessionaire who has be
authorized for this purpose under t
provisions of section 128Y(2).

(b) Notwithstanding  the  provisions ¢
subsection (a)(1), a prison security gui
shall not have the following powers:

(1) The powvers given under the provisior
of this Ordinance to a prison officer wt
belongs to the AntDrugs Unit, as
defined in section 95A,;

(2) The power to order an inmate to be hi
in isolation under the provisions «
section 19C;

(3) Jurisdiction regardingprison offences
under article 5 of chapter 2, and a
other power that is given to a prist
officer under the aforesaid chapter.

(c)A prison security guard shall have tl
powers as stated in this section within 1
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compound of the privately managedspn,
or in the surrounding area, and wh
accompanying an inmate outside the pric
or when chasing an escaped inme
nothing in the provisions of this subsecti
shall derogate from the provisions

subsection (a) (1) (¢

The aforesaid s. 128AA themt gives a prison security guard, who it
will be remembered is amployeeof the concessionaire who operates the
privately managed prison, powers that are given to a prison officer of the
Israel Prison Service, subject to certain restrictions. These panaude,
inter alia, the power to use a weapon in order to prevent the escape of an
inmate from the prison, the power given to a policeman to arrest and detain a
person without a warrant under ss. 23 and 67 of the Criminal Procedure
(Enforcement Powerd Arrests) Law, 5756.996 (a power that is given to a
prison employeeunder s. 95B of the Prisons Ordinance), and the powers
provided in ss. 95D and 95E of the Prisons Ordinance to carry out a search on
the person of an inmate when he is admitted into dystod during his stay
in the prison. Exercising these powers also leads, of course, to a serious

viol ation of t he i nmat esd® human rights.

employeeof the concessionaire who is not a prison security guard is also

entitled in @rtain circumstances to use reasonable force and to take steps to
restrain an inmate, in accordance with s. 128AB of the Prisons Ordinance,
which provides the following:

6 Power « 128AB.A employeeof the coressionaire that i

ehmp'oyemf not a prison security guard, who has underg
the . training as provided in the agreement, may
concessionair¢

to use force reasonable force and take measures to res

an inmate, until a prison security guard ol
prison officer comes, if one of the following
satisfied:

(1) The inmate commits in his presence
violent offence or causes real damage in
presence to a person or property;

(2) There is a real concern of harm to t
health or physical integrity of a person;

t
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(3) There is a reasonable concetiat the
inmate is escaping or is trying to esce
from the privately

The petition before us does not address the actual existence of the
aforesaid harmful powers, nor does it deny the need for them in order to
operate and manageaprisopr operly. As stated above, the
address the constitutionality of giving the aforesaid functions and powers to a
private concessionaire and @sployes.

The scope of judicial scrutiny of Knesset legislation

14.The premise for examing the constitutionality of amendment 28 is
that it is a law passed by the Knesset that reflects the will of the
representatives of the people, and as such the court is required to respect it;
the court will therefore not determine lightly that a certaiatuge is
unconstitutional (see HCJ 3434/Bi®ffnung v. Knesset Speal8t, at p. 67,

HCJ 4769/95Menahem v. Minister of Transpofd], at pp. 263264).
Moreover, it should be recalled that a law that is enacted by the Knesset
enjoys the presumption of wstitutionality that imposes on someone
claiming unconstitutionality the burden of showing, at lgmsha facie that

the statute is unconstitutional, before the burden passes to the state and the
Knesset to justify its constitutionality. The presumptadfnconstitutionality

also requires the court to adopt the assumption that the statute was not
intended to undermine constitutional principles ($¢&Efnung v. Knesset
Speake(3], at p. 68; HCJ 6055/9%5zemah v. Minister of Defenfs], at pp.
267-269 {663667}). At the same time, the court should carry out the role
given to it in our constitutional system and examine the constitutionality of
the legislation enacted by the legislative branch. This examination should be
made by striking a delicate balancedvibeen the principles of majority rule

and the separation of powers, on the one hand, and the protection of human
rights and the basic values underlying the system of government in Israel, on
the other. This also means that the constitutional scrutiny ghmmukarried

out with caution and restraint, without reformulating the policy chosen by the
legislature (see CrimA 6659/Q@yad v. State of Isragb], at para. 29 of the
judgment). This rule of caution and restraint when intervening in the policy
chosenby the legislature is particularly applicable with regard to court
intervention in matters reflecting economic policy. President A. Barak said in
this respect:
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606The court does not seek t o repl ace t h
legislature with its own thinking. Theoart does not put itself in
the | egislatureds pl ace. |t does not ask
would choose, were it a member of the legislature. The court
exercises judicial scrutiny. It examines the constitutionality of
the law, not its wisdom. The questigs not whether the law is
good, effective or justified. The question is whether it is
constitutional. A isocialisto | egi sl at ur
legislature may enact different and conflicting laws, which will
all satisfy the requirements of the lintitns clause. Indeed, the
Basic Laws are not a plan for a specific political course of
action. Nationalization and privatization can both exist within
their framework. A market economy or a centrally planned
economy can both satisfy judicial scrutiny, go®d that the
economic activity that violates human rights satisfies the
requirements of the limitations clause. Therefore, where there is
a range of measures, the court should recognize a margin of
appreciation and discretion that is given to the legistate é
Determining social policy is the province of the legislature, and
its realization is the province of the government, which both
have a margin of |l egi sl ative appreciatio
Israel Investment Managers Association v. Minister of Finance
[7], at p. 386; see alddenahem v. Minister of Transpd#], at
pp. 263264. For criticism regarding the limited scope of judicial
intervention in economic policy, see B.
Constitution, o6 Privatization and Public |
of udi ci al Revi ew dZhalEZzanimBoakorc Pol i cy, &
Law, Government and Socig¢B005) 583, at pp. 64852).
Moreover, it is important to clarify that when speaking of legislation that
results in a serious violation of protected human rights, thetfed the
motive underlying the legislation is an economic one does not decide the
qguestion of the scope of constitutional scrutiny of that legislation. In such
circumstances, the predominant element in the constitutional scrutiny will be
the nature and eyree of the violation of human rights, as well as the
existence of possible justifications for that violation. The deciding factor will
therefore not be the economic aspect of the legislation causing the violation,
but the question whether the legislatleads to a serious and grave violation
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of constitutional human rights and does not satisfy the tests of the limitations
clause.

15.The constitutional issue lying at the heart of the petition before us is
whether and to what extent the stateand especlly the government, which
is the executive branch of the stdtemay transfer to private enterprises the
responsibility for carrying out certain tasks that for years have been its
exclusive concern, according to the basic constitutional principles of the
democratic system in Israel, when those tasks involve a significant and
fundamental violation of human rights. The question that we are called upon
to decide is, therefore, whether it is possible to determine that the
privatization of sovereign powers iniglcase is unconstitutional, even though
it is done pursuant to primary legislation of the Knesset.

An examination of the constitutionality of amendment 28 in accordance
with the Basic Law: Human Dignity and Liberty

166When we exami ne umdnts that ar¢ founded onehe s 6
provisions of the Basic Law: Human Dignity and Liberty, we should first
decide the guestion whether granting the various powers involved in the
management and operation of a prison to a private concessionaire, as was
done inamendment 28, violates a constitutional right that is protected in the
Basic Law: Human Dignity and Liberty. If we find that such a right has been
violated, we should examine whether the violation is lawful, i.e., whether the
violation satisfies the testsf the limitations clause in s. 8 of the Basic Law:
Human Dignity and Liberty. If we ultimately arrive at the conclusion that
amendment 28 violates a constitutional right that is protected by the Basic
Law: Human Dignity and Liberty, and that this violatidoes not satisfy the
tests of the limitations clause, we shall need to determine what is the
appropriate constitutional remedy for the unlawful violation (regarding the
three stages of constitutional scrutiny, see CA 682W8iBed Mizrahi Bank
Ltd v. Migdal Cooperative Villagg8], at p. 428; HCJ 4128/0Brael Union
for Environmental Defense Prime Minister of Isra€l9], at p. 517).

17.The first question that we need to decide, therefore, is whether the
provisions of amendment 28 involve a signifit&iolation of a constitutional
right that is protected by the Basic Law: Human Dignity and Liberty. Our
deliberations as to whether amendment 28 violates the human rights of the
inmates of the privately managed prison are based on the premise that
imprisoning a person and holding him in custody in itself violates his right to
liberty and freedom of movement. This is the case even when the
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imprisonment is lawful. In addition to this premise, there is another premise
that has become a rule in our legal syst that the loss of personal liberty
and freedom of movement of an inmate, which is inherent in the actual
imprisonment, does not justify an additional violation of the other human
rights of the inmate to an extent that is not required by the imprisonment
itself or in order to realize an essential public interest recognized by law (see
HCJ 4634/04Physicians for Human Rights v. Minister of Public Security
[10], at para. 11 of the judgment; PPA 4463®dan v. Prisons Servidad1],

at pp. 152156 {501-504}). In this respect, the remarks of Justice E. Mazza

are apt:
ol t i s established case l aw in |l srael t
Asurviveo even inside the prison and are

(as well as a person under arrest) even inside his prison cell. The
exceptions to this rule are only the right of the prisoner to
freedom of movement, which the prisoner is denied by virtue of
his imprisonment, and also restrictions imposed on his ability to
realize a part of his other righls some restrictions necessédt

by the loss of his personal freedom and other restrictions based

on an expr ess QGolanovvPrisons Gerviddl, | awbd (
at pp. 152153 {501}).
18.0n the basis of these premises, we shoul

arguments with regard to thdolation of basic constitutional rights that
arises from the provisions of amendment 28, which fatmigactoon two
issues. First, the petitioners argue that there is a real concern that the powers
that were provided in amendment 28 will be exercised H®y private
concessionaire in a manner that violates the human rights of the inmates to a
greater degree than the manner in which the corresponding powers are
exercised in the prisons managed by the Israel Prison Service. Second, the
petitioners argue thahe transfer of powers to manage and operate the prison
to a private concessionaiifgso factoviolates the constitutional rights of the
inmates in the privately managed prison to their personal liberty and human
dignity.

As we shall clarify below, amendm&28, which allows the construction
of a prison that will be managed and operated by a private corporation, leads
to a violation of the constitutional rights to personal liberty and human
dignity of inmates who aresupposedo serve their sentence in thatson.
This is because of the actual transfer of powers of management and operation
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of the prison from the state to a private concessionaire that is ampakihg
enterprise. We therefore do not need to decide the arguments of great weight

raised byte petitioners regarding the potenti al

human rights in the privately managed prison to a greater degree than the

violation of the inmatesd human rights

shoul d be not edclaims i this tedae wereeniainly hased e r s 6
on the provisions set out in amendment 28 with regard to the nature of the

n

tf

powers granted t emplbyese, ctomeesscab@@as redper vi si

the private concessionairebésataitti ons,
present themselves to the concessionaire and the state with regard to the
manner in which the prison is managed and the minimum conditions

t he

determined for t he professional gualificat

employes. In this context, the pdtihers also raised arguments concerning
the violation of human rights that has been caused by the operation of
privately managed prisons in other countries, and especially in the United
States.

19We have examined the petitthenersé
concern that the human rights of inmates will be violated in the privately
managed prison to a greater extent than in state managed prisons. In this
respect, we are of the opinion that the concerns raised by the petitioners are
not unfounded and th#tere is indeed a concern that the manner of operating

ol

the privately managed prison wil/l | ead

human rights than in state managed prisons, because of the fact that the
private prison is managed by a corporation that isofitpnaking enterprise.

It would appear that the aforesaid concern troubled both the primary
legislature and the granter of the concession, and for this reason broad
supervision and inspection powers were provided in amendment 28 to allay
this concern. Niwithstanding, we have reached the conclusion that although
the concerns raised by the petitioners are not unfounded, they address a
future violation of human rights and there is no certainty that this will occur;
therefore, it is questionable whetheradhstitutes a sufficient basis for setting
aside primary legislation of the Knesset. In this regard it should be noted that

the petitionersd cl ai mfstherpevgtiaatiodiofng t he

prisons in other countries (and especially the UnitedteStaare an
insufficient basis for this court to reach an unequivocal angbriori
determination that the method of operating a prison by means of private
management will necessarily result in a violation of human rights that is

ai

t

(0]

m ¢
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significantly greater thanhe violation of human rights in state managed
prisons. The reasons for this are, first, that the legislative arrangements in
other countries are different from the legislative arrangement in Israel
(especially with regard to the degree of state supervistd the
concessionaire and the scope of the concess
that the comparative figures are not unambiguous (see: A. Volokh,
O0Devel opmentd& Therawtoh Rrisomsalll. A Tale of Two
Systems: Cost, Quality and Accountakilit i n Pr i vatHarvRri sons, 6 115
Rev.1 8 3 8, 1868 (2002) ; uU. Ti mor , 6Privatizatdi
and Ri $&skls Re®81320906), at pp. 88 8 ; D. E. Pozen, 6Managin
Correctional Marketplace: Prison Privatization in the United Stated the
Uni t ed Ki JogrmhloofrLavd & RoBtics253 (2003), at pp. 27276).
Our decision will therefore be based on the assumption that, despite the
potential violations indicated by the petitioners, there is no empirical proof
that the manner obperating private prisons necessarily leads to a greater
violation of the inmates6é human rights than
Notwithstanding, we have reached the conclusion that the actual transfer of
powers to manage a prison from the statackihcts on behalf of the public,
to a private concessionaire that is a profiking enterprise, causes a serious
and grave violation of the inmat#sasic human rights to personal liberty and
human dignityd a violation that should, of course, be exardideom the
viewpoint of the limitations clause. Let us now turn to clarify our reasons for
this conclusion.
The violation caused by amendment 28 to the constitutional right to
personal liberty
20.Sending someone to prisén whether it is managed privatety by
the stated first and foremost violates the constitutional right to personal
liberty. This right is set out in s. 5 of the Basic Law: Human Dignity and
Liberty, which states the following:

6Persor5 A personds | ibert yor
liberty restricted by imprisonment, arrest, extraditic
or in any other way.

The right to personal liberty is without doubt one of the most central and
important basic rights in any democracy, and it was recognized in our legal
system before it was enshringdthe Basic Law. Denying this right is one of
the most severe violations possible in a democratic state that upholds the rule
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of law and protects human rights. A violation of the right to personal liberty
is especially serious because it inherently imgsla violation of a series of
other human rights, whose potential realization is restricted physically,
mentallyand ethically. The special status of the right to personal liberty and
the serious ramifications arising from a violation thereof were disdulbg
Justice Zamir iMfzemah v. Minister of Defenfd:

6By virtue of s. 5 of the Basic Law: Hu ma
personal liberty is a constitutional right. Moreover, personal

liberty is a constitutional right of the first order, and from a

practcal viewpoint it is also a prerequisite for realizing other

basic rights. A violation of personal liberty, like a stone hitting

water, creates a ripple effect of violations of additional basic

rights: not only the freedom of movement, but also the freedom

of speech, privacy, property rights and ¢
in s. 1 of the Basic Law: Human Dignity
human rights in Israel are founded on the recognition of the

worth of man, the sanctity of his |ife &

Only somene who is free can realize his basic rights fully and

properly. It is personal liberty, more than any other right, that

makes man free. For this reason, denying personal liberty is a

particularly serious violation. Indeed, a denial of personal liberty

by means of imprisonment is the most serious sanction that a

civilized state | fgemnabe Miniienofof f endersd (se
Defence[5], at pp. 261262 {656}; see alsdyyad v. State of

Israel [6], at para. 28).

But like all human rights, the right to perso liberty, despite its exalted
constitutional status, is not an absolute right.

From the provisions of s. 5 of the Basic Law: Human Dignity and Liberty,
it can be seen that imprisoning a perdonwhether in a state managed prison
or in a privately managk prisond violates his constitutional right to
personal liberty. In this respect it is important to emphasize that even when a
person is convicted of an offence and sentenced to imprisonment, this does
not mean that he no longer has the basic constialtinght to personal
liberty; however, in consequence of the conviction and the sentence that
follows it, the scope of the protection afforded to this right is reduced and it is
denied for the period stipulated in the sentence. This denial is justifiesat und
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the provisions of the limitations clause (see CrimA 44248B@ado v. State
of Israel[12], at p. 550).

21.The special constitutional status of the right to personal liberty and the
fact that it constitutes a condition for exercising many other huriggs
mean that the legitimacy of denying that liberty depends to a large extent on
the identity of the party that is competent to deny that liberty and on the
manner in which that liberty is denied. The basic constitutional principle
underlying this apmrach is that in a democracy that respects human rights,
the basic justification for denying the personal liberty of the individual lies in
the fact that denying his liberty results in the realization of some essential
public interest. Of course, this cotidn is insufficient in itself for denying
the personal liberty of the individual, but it is an essential condition. This
essential public interest that may justify, and sometimes even necessitate, the
denial of the personal liberty of a particular indivéd, can be of various
kinds. Thus, for example, usually when we are dealing with the denial of
personal liberty in criminal proceedings, the public interest is expressed in
the various goals of crimingdunishment such as deterrencestribution or
rehalllitation. In addition to considerations of crimin@lunishment the
public interest in denying the personal liberty of a particular individual may
also be based on the danger that he presents to state security (see, for
example, the Emergency Powers (&t® Law, 57391979, and the
Internment of Unlawful Combatants Law, 578202).

22.According to our approach, which will be explained below, since the
denial of the right to personal liberty is justified only if it is done in order to
further or protect m essential public interest, the question whether the party
denying the liberty is acting first and foremost in order to further the public
interest (whatever it may be) or whether that party is mainly motivated by a
private interest is a critical questitimat lies at the very heart of the right to
personal liberty. The answer to the aforesaid question is of importance to the
very legitimacy of the denial of liberty. According to the basic principles of
modern political philosophy, the violation of the higto personal liberty
resulting from giving a private enterprise the power to deny liberty within the
context of the enforcement of criminal law derivpso factofrom the fact
that the state is giving that party one of its most basic and invasive powers
and by doing so the exercise of that power loses a significant part of its
legitimacy. In order to clarify the nature of the violation of the right to
personal liberty that is caused by amendment 28, let us now examine the
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principles underlying our afomeentioned approach and the manner in which
these principles apply to amendment 28.

23.According to modern political philosophy, one of the main factors that
led to the organization of human beings in society, whereby invasive
powersd including the poweto send convicted offenders to prisbnwere
given to the authorities of that society and especially the law enforcement
authorities, is the aspiration to promote the protection of personal security
and public order. This approach lies at the heart ofajmgroach of the
founders of modern political philosophy. In his classic waswviathan
which was published in 1651, Thomas Hobbes discussed the nature of the
roles of Opublique ministersé that are empl o

O6For Execution

Publiqgue Minisers are also all those, that have Authority from
the Soveraign, to procure the Execution of Judgements given; to
publish the Soveraigns Commands; to suppresse Tumults; to
apprehend, and imprison Malefactors; and other acts tending to
the conservation othe Peace. For every act they doe by such
Authority, is the act of the Commamealth; and their service,
answerable to that of the Hands, in a Bo
Hobbes, Leviathan or The Matter, Forme and Power of a
Common Wealth Ecclesiasticall and viTi (1651), at chap.
XXIII).

An additional expression of the manner in which modern political
phil osophy regards the role of the O6politic:
punishing offenders can be found in the work of the English philosopher John
Locke Two Treatises of Governmenthich was published in B®. In the
Second Treatise_ocke presents his position that society rather than each of
the individuals within it has jurisdiction regarding offences and the
punishment for them:

6But b e c aticad society can ey har subsist, without
having in itself the power to preserve the property, and in order
thereunto, punish the offences of all those of that society; there
and there only is political society, where every one of the
members hath quittetthis natural power, resigned it up into the
hands of the community in all cases that exclude him not from
appealing for protection to the law established by it. And thus all
private judgment of every particular member being excluded,
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the community comesotbe umpire, by settled standing rules,
indifferent, and the same to all parties; and by men having
authority from the community, for the execution of those rules,
decides all the differences that may happen between any
members of that society concerningyamatter of right; and
punishes those offences which any member hath committed
against the society, with such penalties as the law has
established: whereby it is easy to discern, who are, and who are
not, in political society together (John Locl&econdTlreatise of
Governmen{1690), at para. 87).

This outlook concerning the responsibility of society or the sovereign (and
those acting on their behalf) to enforce the criminal law and preserve public
order became over the years a cornerstone in the modiiogh philosophy
of democratic states. Although, naturally, many changes and developments
have occurred since the seventeenth century in the way in which the nature
and functions of the state are regarded, it would appear that the basic political
principle that the state, through the various bodies acting in it, is responsible
for public security and the enforcement of the criminal law has remained
unchanged throughout all those years, and it is a part of the social contract on
which the modern democratistate is also based. An expression of the
fundamental outlook concerning the nature of the basic functions of the state
and the relationship between it and the citizen can be found in the remarks of
Justice I. Zamir in HCJ 164/92onterm Ltd v. Ministeof Finance[13], at p.

320 {34}:
6. .. the relationship between th
practice, a twaway relationship. Therefore, in my opinion, the

e authori

authorityds duty to act fairly necessitat

act fairly on the part fothe citizen. This requirement is deeply

rooted: it springs from the social contract on which the state is
based. Under this contract, as it is understood in a democratic
state, the authority and the citizen are not opposing forces on
different sides of darricade but stand side by side as partners in

t he state. I n a democracy, as
government and t he citi.zTheen ar e
government (in my opinion we should say: the public
administration) has a duty to serndeetpublici to keep peace

and order; to provide essential services; to protect the dignity

Justii
one

ce
and

~
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and liberty of every citizen; to do social justice. But the public
administration, which has nothing of its own, can only give to
the public if it receives from theublic. The proper relationship
between the administration and the public, which is in fact the
essential relationship, is a reciprocal relationship of give and
take. 0

In principle, the dispute between supporters and opponents of the
privatization of the psons depends largely on the question of who is the
authority that is competent to deprive a person of his liberty in order to
enforce the criminal law, and whether it is permitted and desirable to depart
from the rule that the exercise of power in tldgard lies with the state in its
capacity as the representative of the public, and entrust this power to a private
enterprise, such as an interested capitalist. This debate has been conducted in
academic and public circles, but it has not yet been detidéé courts (see:
I.P.Robbins 6 The | mpact of the Delegation Doctrin
35 UCLA L. Rev911 (1988); J. E. Field, 6Making Pr
| mproper Del egati on of HdstraGoRegG4®d ment al Powe
(1987); A.A. White,6 Rul e of Law and Limits of Soverei
Prison in Juri sprAnd@imtLi Relll Reol)sappp.ct i ve, 6 38
134-145). This highlights the special role of the state in enforcing the
criminal law and in managing public prisons for #feresaid purpose. The
remarks of the American scholar, Prof. J.J. Dilulio, Jr., are pertinent in this
regard:

6 At a mi ni mum, it can be sai d t hat , bot
practice, the formulation and administration of criminal laws by

recognized public antor i ti es i s one of the 1iberal
central and historic functions; indeed, in some formulations it is

the liberal stateds reason for beingé 1t
suggest that Aempl oying the force of t h

private penal managemenndermines the moral writ of the
communi ty itsel fo (J.J. Diluli o, Jr ., 6T
Critical Perspective on the Private Management of Prisons and
J a i Rrigate ®risons and the Public Intered.C. McDonald
ed., 1990), 155, at pp. 1-156).
24.According to the aforesaid constitutional principles and the basic
social and political tenets of the systefngovernmenin Israel, the staté
through the government and the bodies that answeBtaistregarded as the
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party that has the responsibjlifor ensuring security, public order and the
enforcement of the criminal law. The various security services in Brael
including the Israel Defence Forces, the Israel Police, the Israel Prison
Service and the General Security Sendcetake their ordersrom the
government, and as a rule their heads are appointed by it (see ss. 2 and 3 of
the Basic Law: the Army, s. 8 of the Police Ordinance [New Version],-5731
1971, s. 78 of the Prisons Ordinance and ss. 3 and 4 of the General Security
Service Law, 5762002). When these agencies, which all constitute a part of
the executive branch of the state, exercise their powers, they are acting on
behalf of the state as an organized force that receives its orders from the
government. Indeed, the subordination of wheous security services to the
elected government has always been one of the hallmarks of the State of
Israel as a modern democratic state, and it is one of the basic constitutional
principles underlying the system of government in Israel (for the
consttutional basis for the special status of persons serving in the various
security services (including the Israel Prison Service), see ss. 7(8) and 7(9) of
the Basic Law: the Knesset, and the special limitations clause provided in s. 9
of the Basic Law: Humn Dignity and Liberty).

25.In addition to the subordination of the security forces in the state to the
government, one of the hallmarks of the great power that has always been
held by the executive branch in Israel is the power given to it, through the
pol i ce, the state attorneyods office
provisions of the criminal law in Israel. The issue before us concerns the
manner of implementing one of the main elements of the criminal law
enforcement mechanisms in Isréelthe power to deprive of their liberty
those persons who have been convicted under the law and sentenced to
imprisonment. This power is one of the most invasive powers that a modern
democratic state has over its subjects.

It should be noted thaprima facie in so far as imprisonment as a
sentence in a criminal trial is concerned, it might be argued that the violation
of the right to personal liberty caused by the imprisonment derives in its
entirety from the custodial sentence imposed by the court. Indeed,&ro
normative viewpoint, the decision of the competent courts of the state to
sentence a particular person to imprisonment is the source of the power to
violate the constitutional right of that individual to personal liberty. But the
actual violation of tk right to personal liberty takes place on a daily basis as
long as he remains an inmate of the prison. This violation of the right to

and

t

h €



HCJ 2605/05 Academic Center of Law and Business v. Minister of
Finance 65

President D. Beinisch

personal liberty is inflicted by the party that manages and operates the prison
where the inmate is held in custody, domyg the employes of that party,
whose main purpose is to ensure that the inmate duly serves the term of
imprisonment to which he has been sentenced (subject, of course, to the
provisions of the law) and complies with the rules of conduct in the prison,
which also restrict his personal liberty.

In Israel the power to punish someone who has been convicted under the
law and to imprison him in order that he may serve his sentence is, therefore,
one of the most significant powers of the state, and under théhé&awody
that is responsible for carrying out this function of the state is the Israel
Prison Service. This power, as well as the powers of the other security
services, is an expression of a broader principle of the system of government
in Israel, accordig to which the statd through the government and the
various security services that are subordinate do ftas exclusive authority
to resort to the use of organized force in general, and to enforce the criminal
law in particular (for a critical discussioof the question of the monopoly

given to the state to use force, €ee J . Rosky, 6Force, Il nc.

of Puni shment, Policing andCwnlLitary
Rev.879 (2004).

26.The monopoly given to the stade through theexecutive branch and
the bodies acting throughdt with respect to the use of organized force is of
importance in two spheres. In one sphere, we need to take into account that
the democratic legitimacy for the use of force in order to restrict theylibért
individuals and to deny various human rights relies on the fact that organized
force exercised by and on behalf of the state is what causes the violation of
those rights. Were this force not exercised by the competent organs of the
state, in accordaeowith the powers given to them and in order to further the
general public interest rather than a private interest, this use of force would
not have democratic legitimacy, and it would constitldefactoan improper
and arbitrary use of violence. In théher sphere, the fact that the organized
force is exercised by a body that acts through the state and is subject to the
laws and norms that apply to anyone who acts through the organs of the state
and also to the civil service ethos in the broad sendgsoferm is capable of
significantly reducing the danger that the considerable power given to those
bodies will be abused, and that the invasive powers given to them will be
exercised arbitrarily or in furtherance of improper purposes. Naturally, both
of these spheres are interrelated and affect one another, since the democratic

: The
Force
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legitimacy given to the bodies that exercise organized force on behalf of the
state is what allows them in a substantive sense to exercise the powers given
to them visavis any indvidual. At the same time, since those bodies act
within the framework of the democratic political mechanism and are subject
to its rules, their legitimacy is enhanced. Prof. Dilulio discussed the close
connection between the identity of the party thasueece against prisoners

and the legitimacy of the actual use of force in the following terms:

61 n my judgment, to continue to be l egi
significant, the authority to govern those behind bars, to deprive
citizens of their liberty, to coeec(and even kill) them, must
remain in the hands of government authorities. Regardless of
whi ch penol ogical theory is in vogue, the
abuse liberty shall l'ive without i1ito is t
mortar of every correctional facilityrhat message ought to be
conveyed by the offended community of kabiding citizens,
through its public agents, to the incarcerated individual. The
administration of prisons and jails involves the legally
sanctioned coercion of some citizens by othehés Toercion is
exercised in the name of the offended public. The badge of the
arresting police officer, the robes of the judge, and the state
patch of the corrections officer are symbols of the inherently
public nature of cri dibeDuythb puni shment o6 (|
Govern: A Critical Perspective on the Private Management of
Pri sons sapmctpJld3d).l s, 6
27.Now that we have discussed the constitutional principle regarding the
monopoly given to the state to use force in general, and to denyrdwnak
liberty of individuals in order to enforce the criminal law in particular, let us
now examine the relationship between this general principle and the
arrangement provided in amendment 28. The main provision of amendment
28, which will form the focu®f the constitutional scrutiny and from which
all of the other provisions of the amendment whose constitutionality is under
consideration are derived, is s. 128L of the Prisons Ordinance. This provision
defines the spheres of responsibility of the privawacessionaire, who is
supposed to construct, manage and operate the privately managed prison. The
wording of s. 128L appears in para. 11 above, but because of its importance
in this case we shall cite the wording of the section once again:
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(a) The concessionaire is responsible for

proper construction, management &

operation of the privately managed prist

including:

(1) maintaining order, discipline and publ
security in the privately managed prisc

(2) preventing the escape of inmates t
are held in custody in the private
managed prison;

(3) ensuring the welfare and health of t
inmates and taking steps during t
imprisonment that will aid thei
rehabilitation after the release fro
imprisonment, including training fo
employment and providing education;

all of which in accordance with th
provisions of every law and the provisio
of the agreement and while upholdii
i nmatesod6 rights.

(b) The concessionaire shall adopt all 1

The constitutional difficulty presented by amendment 28 concerns the

measuresequired in order to discharge h
responsibility as stated in subsection (
including measures as aforesaid that
stipulated in the agreement, aimder alia
he shall appoint for this purpose tl
concessi onai remgayesinc
accordancewith the provisions of this
chapter. 6

management and operation of the prison by a private concessionaire, and in
particular the responsibility imposed on it for the matters set outédn th
aforesaid ss. 128L(a)(1) and 128L(a)(2), namely the responsibility for

6mai nt ai nin
Opreventing

g order, di scipline

and

the escape of inmates
responsibility, from whictall the other invasive powers given to the governor

t

publ i c

hat

ar e

S
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of the prison on behalf of the concessi

employes arede factoderived, are the spheres in which, according to the
petitioners, the state may not delegate or transfegstsonsibility to a private
enterprise. Moreover, it is important to point out that the provisions of
amendment 28 may also to some degree affect the length of the term of
imprisonment, since the conduct of the prison inmate has a not inconsiderable
effecton the possibility of his early release from prison under the Parole Law,
5761:2001. In this respect it should be pointed out that under s. 9(7) of the
Parole Law, the parole board acting under the law is required to consider,
inter alia, the recommendatioconcerning the prisoner that was given by the
governor of the privately managed prison, who, it will be recalled, is
appointed by the concessionaire (it should be noted that the aforesaid s. 9(7)
also relates to the possibility that one of the superviaoting in the prison

on behalf of the Israel Prison Service will submit a recommendation
regarding the prisoner in the privately managed prison).

28.The powers involved in maintaining order, discipline and public
security in the prisons and the powansdlved in preventing the escape of
prisoners from custody are traditionally powers that manifestly belong to the
state. The sovereignty of the state and its power to use coercive force against
its subjects are typified by the power given to it to impripensons who
have been convicted by the court, to supervise those prisoners strictly,
continuously and closely, in a manner that seriously (but justifiably) violates
their personal liberty, human dignity and privacy, and to take variousd&teps
including he use of deadly force in a manner that endangers the right to life
and physical integrityy in order to prevent the escape of the inmates from
the prison. Therefore, a prison, even when it operates within the law, is the
institution in which the most senis violations of human rights that a modern
democratic state may impose on its subjects may and do occur.

We have already discussed the fact that according to the basic values of
society and the system of government in Israel, the legitimacy for exgrcisin
powers that involve a serious violation of the constitutional right to personal
liberty derives from the fact that these powers are exercised by and on behalf
of the state, after the person with regard to whom they are exercised has been
tried and convited by the legal system of the state. Imprisoning a person is
the culmination of the criminal proceeding initiated against that person by the
state on behalf of the entire public. The power of imprisonment and the other

invasive powers that derive fromdr e t her ef ore some of

t

he

on

st
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distinctive powers as the embodiment of government, and they reflect the
constitutional principle that the state has a monopoly upon exercising
organized force in order to advance the general public interest. keotitisxt

it should be remembered that when an offender who has been convicted by a
competent court and sentenced to imprisonment serves his sentence, this is
not merely a technical stage of implementing the criminal law; it is a
significant and integral paof the criminal proceeding that the statgiates
against the individual, without which the earlier parts offfeeeedindose a
significant part of their significance. Indeed, just as the state through the
legislature is responsible for regulatinginunal legislation, so too it is
responsible for enforcing the criminal law and punishing offenders according
to the law through the executive brarcha responsibility that is realized,

inter alia, by imposing the role of managing and operating prisanshe

state (see Fieldd Maki ng Pri sons Private: An

Gover nmentsuplg atP.ddB)e r , 6

29.The scope of the right to personal liberty and the power to violate this
right lawfully are derived from the basic principles of thenstdutional
system in Israel that we discussed with regard to the responsibility of the
state and those acting on its behalf to maintain public order and enforce the
criminal lawd a responsibility that justifies giving them extensive powers to
violate humnan rights. Therefore, it is possible to say that when it is the state
through its competent organs that exercises the coercive power inherent in
denying prison inmates their liberty and when the stade i&ctoresponsible
for denying the liberty, theiolation of the constitutional right to liberty of
those inmates has greater legitimacy. Indeed, when the state, through the
Israel Prison Service, denies the personal liberty of an individual
accordance with the sentence that is imposed on him bgnpetent courd
it thereby discharges its basic responsibility as sovereign for enforcing the
criminal law and furthering the general public interest. By contrast, when the
power to deny the liberty of the individual is given to a private corporation,
the legitimacy of the sanction of imprisonment is undermined, since the
sanction is enforced by a party that is motivated first and foremost by
economic consideratior®s considerations that are irrelevant to the
realization of the purposes of the sentencachvhre public purposes.

30.1t would therefore appear that amendment 28 gives rise to a question
of paramount constitutional important that lies, as we explained in paragraph
22 above, at the very heart of the right to personal liberty, namely whether it

mprope
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is possible to entrust the power to deny liberty to a party that operates in
order to further an interest that is essentially a private one.

Amendment 28 provides an arrangement that authorizes a private profit
making corporation to violate the constituial right to personal liberty; by
making the prison inmates subservient to a private enterprise that is
motivated by economic considerations, amendment 28 creates a violation of
the constitutional right to personal liberty, which is an independent vnlati
that is additional to the violation caused by the actual imprisonment under
lock and key. This violation goes to the heart of the right to personal liberty,
since it involves the actual power to hold a person in prison and the
conditions of his imprisament (including the possibility of denying various
benefits inside the prison). The source of the violation of the constitutional
right to personal liberty that is caused by amendment 28 is therefore inherent
to the identity and nature of the body that leen given the powers to
violate liberties that are involved in the management and operation of a
prison, in two respectssirst, the state, after it has determined through its
courts that a custodial sentence should be imposed on a certain person, does
not bear complete responsibility for the implementation of this decision, with
the violation of human rights that arises from it. This situation undermines
the legitimacy of the actual sanction of imprisonment and of the violations of
various human rightshat derive from it (and especially the constitutional
right to personal liberty)Secondin addition to the aforesaid, the inmate of a
privately managed prison is exposed to a violation of his rights by a body that
is motivated by a set of consideraticargl interests that is different from the
one that motivates the state when it manages and operates the public prisons
through the Israel Prison Service. The independent violation of the
constitutional right to personal liberty of inmates in a privately agad
prison exists even if we assume that from a faetugbirical viewpoint it has
not been proved that inmates in that prison will suffer worse physical
conditions and invasive measures than those in the public prisons.

Indeed, when we examine the extaitthe violation of the right to
personal liberty inherent in placing a person under lock and key we should
take into account not merely that personds
certain period but also the manner in which he is deprived aftyibEhe
broad scope of the protected right finds expression in various ways, and this
too justifies affording it broad protection. The right to liberty is not violated
only by denying it in its entirety. The right can be violated on various levels.

-

C
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The maner in which the constitutional right is violated and the nature and
extent of the violation naturally affect the constitutional scrutiny of the
violation from the perspective of the limitations clause (see and cf. HCJ
5936/97Lam v. DirectorGeneral of Mhistry of Education, Culture and Sport
[14], at pp. 681683, 692693, 693694 {545549, 562563, 564565},
Menahem v. Minister of Transpd4], at pp. 26261).

31.In this respect it should be stated that we see no reason to accept the
C 0 n c e s s argumennti thateald that amendment 28 provides is tantamount
to the state availing itself of the assistance of a private enterprise rather than
delegating or transferring powers to it. It is well known that a distinction
between an authority availing itself the assistance of a private enterprise in
order to carry out its duties and a delegation of powers to a private enterprise
has been made in our administrative law, and the main distinction between
the two situations concerns the scope of the powershendiscretion given
to the party to whom the competent authority delegates its powers (see HCJ
2303/90 Philipovitz v. Registrar of Companig$5], at pp. 422424; HCJ
4884/00 Let the Animals Live Association v. Director of Field Veterinary
Services at theMinistry of Agriculture [16]; |. Zamir, Administrative
Authority (vol. 2, 1996), at pp. 54550, 561562). In the circumstances of
the case before us, even if there are certain differences between the scope of
the powers given to themployes of the priate concessionaire that operates
the prison and the scope of powers given to prison officers of the Israel
Prison Service, an examination of the provisions of amendment 28 shows that
the private concessionaire was given widaging powers with regard tbe
day-to-day management of the prison, including the enforcement of order and
discipline therein.

The powers given to the private concessionaire are not merely technical
powers. They are invasive powers that are involved on a regular basis when
discretion is exercised by the prison governor acting on behalf of the
concessionaire and tlemployes subordinate to him, who are in control of
the managing the lives of the inmates in the prison on a daily basis.
Moreover, the management and operation of a prisaturally require
dealing with unexpected situations in the course of direct contact with the
inmates and making quick decisions on an immediate basis, where the
supervision and scrutiny of the making of the decisions and the manner of
exercising the digetion can only be carried out retrospectively. Indeed, it
would seem that in so far as the management of private prisons is concerned,
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there is a very significant difficulty in making a clear distinction between the
policy decision of the state and théusd manner in which it is implemented
by the private concessionaire (see J. Freen
Gover naicYel. &.Rex 543 (2000), at pp. 63&33; Dilulio,6 T h e
Duty to Govern: A Critical Perspective on the Private Managemdptiedns
and Jsapral as p. 476). In these circumstances, it is clear that the
arrangements provided in amendment 28 constitute a transfer (or at least a
delegation) of powers from the Israel Prison Service to the private
concessionaire, which is mEnsible for the management and operation of the
prison, rather than a government authority merely availing itself of the
assistance of a private enterprise, as the concessionaire claims.

32.We should further mention that, in their pleadings in replyh®e t
petition, the respondents (the state and the concessionaire) argued that there
are various other arrangements that allow private enterprises to exercise
different sovereign powers. Examples of such arrangements are the
possibility of appointing a privatlawyer as a prosecutor in a criminal trial by
virtue of an authorization from the attorrggneral under s. 12(a)(1)(b) of
the Criminal Procedure Law [Consolidated Version], 51982 (see HCJ
8340/99Gorali Kochan & Co. Law Offices v. Attorn&eneral[17]; HCJ
1783/00 Haifa Chemicals Ltd v. Attorne@eneral [18]); the possibility
provided in s. 5 of th&xecutionLaw, 57271967, of appointing a private
i ndi vidual, who has been authorized for t hi
enforcement of civil jugments; and the existence of nursing and psychiatric
institutions, which operate for profit, where the members of staff have full
control of the various aspects of the lives of the inmates of those institutions.
The guestion of the constitutionality andjddity of these arrangements does
not arise in the petitions before us, and therefore we are not required to adopt
any position with regard to it. But it is hard to deny that these are functions
that are not so closely related to the manifestly sovereigotibns of the
state and that the violation of human rights that results from exercising them
is less than that involved in the management and operation of a prison, which
is the subject of the petition before us (for a discussion of the question of the
constitutional and legal restrictions imposed on the privatization process, see
D.BarakEr ez, O6éHuman Right s i lmboarSockye of Privat.i
and Law(lsraeli Society for Labour Law and Social Security Yearb@©)
(2001); D. Barake r e z , PubdicTLave of Privatization: Models, Norms and
Ch al | e nTghAviv Uidiver8it9 Law Review (lyunei Mishpd§1 (2008);
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Y. Dot an and B. Medi na, 0The Legality of Pr
Publ i ¢ S eHebrewdJeis L.. Rev.3Mishpatin®87 (2007); cf. also

c. P. Gillette & P.B. Stephan 111, O6Constitut
46 Am. J. Company. 1481 (1998)).

33.In summary, the conclusion that we have reached is that amendment
28 causes an additional independent violation ofcthnestitutional right to
personal liberty beyond the violation that arises from the imprisonment itself.
It can therefore be said that our position is that the scope of the violation of a
prison i nmatebds constitutionantty ri ght to pe
responsible for his imprisonment is a private corporation motivated by
economic considerations of profit and loss, is inherently greater than the
violation of the same right of an inmate when the entity responsible for his
imprisonment is a governmerauthority that is not motivated by those
considerations, even if the term of imprisonment that these two inmates serve
is identical and even if the violation of the human rights that actually takes
place behind the walls of each of the two prisons willeeg serve their
sentences is identical. This conclusion gives rise to a question, which we
shall consider below, as to whether it is possible to determine that this
independent violation was made lawfully in accordance with the limitations
clause.

Amendmet 28 violates the constitutional right to human dignity

34. In addition to the violation of the right to personal liberty, amendment
28 also violates the constitutional right to human dignity that is enshrined in
section 2 of the Basic Law: Human dignéyd Liberty as follows:

6 Pr eser 2 One may not harm the life, body or dignity o

oflife,_bo_dy person. 0

and dignity

In order to examine the claim that the provisions of amendment 28 cause a

violation of human dignity, we first need to discuss ttentent of the
constitutional right to human dignity and the extent to which it applies in the
circumstances of the case before us. In the judgment in HCJ 6427/02
Movement for Quality Government in Israel v. Kne$$8i it was held that
the model adoptedy the Supreme Court with regard to the scope of

application of the constitutional right t o
model 6; in other wor dsdpes hohanly indludeh t to human
those clear violations ,duthadphysicalaad e t o a per

emotional injuries, humiliation and defamation, but it does not encompass all
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human rights. In that case President Barak addressed the content of the
constitutional right to human dignity in the following terms:

6 What i s hy uagtarding doi tlkenapproach of the

Supreme Court? This question should be answered by means of

constitutional interpretation of the language of the statute against

the background of its purpose. This interpretive approach is

based on the history of the pision in the Basic Law, its

relationship to other provisions in the Basic Laws, the basic

values of the legal system and comparative law. It gives central

weight to the case law of this court regarding the scope of

human dignity. On the basis of all oege, our conclusion is that

the right to human dignity constitutes a set of rights that needs to

be upheld in order for dignity to exist. The right to human

dignity is based on the recognition that man is a free creature,

who develops his body and mind faes wishes in the society in

which he lives; the essence of human dignity lies in the sanctity

of his life and his liberty. Human dignity is based on the

autonomy of the individual will, the freedom of choice and the

freedom of action of a human being adree agent. Human

dignity relies on the recognition of the physical and spiritual

integrity of a human being, his humanity, his worth as a human

being, all of which irrespective of the degree of benefit that

ot her s der i vMovedmendfor Qbaijt Gdverimerd e

in Israel v. Knessdil9], at para. 8 of the judgment

35.Whatever the content of the constitutional right to human dignity may

be, no one denies that the right to dignity applies with regard to preventing
the denigration of a person andgepenting any violation of his human image
and his worth as a human being. The right to dignity is a right that every
human being is entitled to enjoy as a human being. Admittedly, when a
person enters a prison he loses his liberty and freedom of movermemt|
as additional rights that are violated as a result of the imprisonment; but an
inmate of a prison does not lose his constitutional right to human dignity. A
long time before the Basic Law: Human Dignity and Liberty was enacted,
Justice Barak discesed how prison inmates and persons under arrest also
enjoy the right to human dignity. Justice Barak held in this regard in HCJ
355/79Katlan v. IsraelPrison Servicg20], at p. 298:
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OEvery person in |Israel enjoys a basic ri
and b the protection of his human dignity. These rights are
included in the #dAcharter of judici al roi

recognized by this court. The right to physical integrity and

human dignity is also a right of persons under arrest and prison

inmates. Thewalls of the prison are not a barrier between the

inmate and human dignity. The regime in the prison naturally

requires a violation of many | iberties t
but the regime in the prison does not demand that the inmate is

denied his rightd physical integrity and to protection against a

violation of his dignity as a human being. The inmate loses his

freedom, but he is not deprived of his hu

This finding regarding the right of prison inmates and persons under arrest
to human digrty was, of course, given extra force when the Basic Law:
Human Dignity and Liberty was enacted and the right to human dignity
became a supéegislative constitutional right that every government
authority is liable to respect. The social importance thatilsl be attributed
to the protection of thehuman dignity of prison inmates was discussed by
Justice E. Mazza in the following terms:

6We should remember and recall that the |
prison inmate is the same as the dignity of every humargbein
| mpri sonment violates the prison inmateds

not violate his human dignity. A prison inmate has a basic right
not to have his dignity violated, and every government authority
has a duty to respect this right and to prevent it frommgoe
viol atedé Moreover, a violation of t he |
prison inmate does not merely affect the inmate, but also the
image of society. Humane treatment of prison inmates is a part
of a humanemoral norm that a democratic society is required to
uphold. A state that violates the dignity of its prison inmates
breaches the obligation that it has to all of its citizens and
residents to r espe@Gdan b &$sons human rights
Serviceg11], at p. 256).
36.Indeed, it is hard to deny that imprisoningneone under lock and

key and imposing upon him the rules of conduct in the prison violates his

human dignity. This violation is caused whether that person is imprisoned in

a public prison or in a privately managed prison. Therefore, the question that
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we reed to decide in this case is whether imprisoning a person in a privately
managed prison causes a greater violation of his human dignity than
imprisoning him in a public prison.

Imprisoning persons in a privately managed prison leads to a situation in
which the clearly public purposes of the imprisonment are blurred and diluted
by irrelevant considerations that arise from a private economic purpose,
namely the desire of the private corporation operating the prison to make a
financial profit. There is therefe an inherent and natural concern that
imprisoning inmates in a privately managed prison that is run with a private
economic purposele factoturns the prisoners into a means whereby the
corporation that manages and operates the prison makes a firmanoftallt
should be noted that the very existence of a prison that operates on -a profit
making basis reflects a lack of respect for the status of the inmates as human
beings, and this violation of the human dignity of the inmates does not
depend on the ¢ant of the violation of human rights that actually occurs
behind the prison walls (cf. in this respect the question of employing
employes in a prison (HCJ 1163/9adot v. Israel Prison Servi21])).

37.The violation of the human dignity of prison iates described above,
which inherently derives from the existence of a privately managed prison, is
naturally exacerbated by the invasive character of the powers that amendment
28 allows the private concessionaire andeitgployes to exercise vigvis
the inmates in addition to the violation inherent in the actual imprisonment.
These include, as aforesaid, placing an inmate in administrative isolation for
a period of up to 48 hours, the use of firearms in order to prevent inmates
escaping from the prisothe use of reasonable force in order to conduct a
body search on the inmates, a visual examination of the naked bodies of
inmates and taking urine samples from inmates. It should also be noted that
we do not accept the st dythebegercicedlohi m t hat the
authority over an inmate by employeeof a private company lies in the
subjective feelings of the person making the claind that his is not
essentially a legal argument. The violation of the human dignity of inmates in
a privatelymanaged prison is not an injury that derives from the subjective
feelings of those inmates, but an objective violation of their constitutional
right to human dignity.

38.An additional aspect of the violation of the constitutional right to
human dignity tht is caused by amendment 28 lies in the social and
symbolic significance of imprisonment in a privately managed prison. This
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aspect of the right to human dignity, which distinguishes it from other human
rights, is discussed by the learned Prof. Meir Qahen, who expresses a
view that the existence of a violation of human rights that derives from a
certain act or institution depends on the symbolic significance that society
attributes to that act or institution, whether the source of that symbolic
significance lies in its clear and express content or in some form of social
consensus with regard to the aforesaid act or institution, irrespective of the
empirical data regarding that act or institution (which may be the source of
that symbolic significance),nd irrespective of the specific intention of the
party carrying out an act of that type in specific circumstances. Prof. Dan
Cohen writes in this respect:

60 0nce atype has adquired a symbolic significance by
virtue of the disrespect it typically splays, its tokens will
possess that significance and communicate the same content
even if the reason does not apply to the
actions are generally considered to express disrespect, one
cannot knowingly engage in them without offendiggiast the
targetds dignity, no matter what oneds mo
ar ed6 (s eGoheryHarmflaThoughts: Essays on Law,
Self, and Morality(2002), at p. 162).
This fundamental approach to the special nature of the right to human
dignity expresses an approach that befits the matter before us, when we
consider the narrow and essential meaning of the right. Indeed, in many cases
a violation of human dignity is accompanied by a violation of additional
human rights such as a violation of the rigghtife and physical integrity and
a violation of the right to privacy. Notwithstanding, a violation of human
dignity may also be an o6édindependento6é violat
done or a certain institution that is created do not inherently viokter
human rights, but they reflect an attitude of disrespect from a social
viewpoint towards the individual and his worth as a human being. In so far as
amendment 28 is concerned, this approach requires us to examine the
significance that Israeli societittached to the imprisonment of a person in a
prison that is managed and operated by a private corporation, whose
employes are given various invasive powers over the inmates in that prison.
39.As we explained above, amendment 28 admittedly violates the
constitutional right to personal liberty, but in addition it independently
violates, as described above, the human dignity of the inmates in a privately
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managed prison. This is because the imprisonment of a person in a privately
managed prison is contraty the basic outlook of Israeli society (an outlook
that we discussed in paragraphs-25 above) with regard to the
responsibilityof the state, which operates through the government, for using
organized force against persons subject to its authorityvghdegard to the
power of imprisonment being one of the clear sovereign powers that are
unigque to the state. When the state transfers the power to imprison someone,
with the invasive powers that go with it, to a private corporation that operates
on a prdit-making basis, this actial both in practice and on an ethical and
symbolicleveld expresses a divest ment of a signifi«
responsibilityfor the fate of the inmates, by exposing them to a violation of
their rights by a private pfi--making enterprise. This conduct of the state
violates the human dignity of the inmates of a privately managed prison,
since the public purposes that underlie their imprisonment and give it
legitimacy are undermined, and, as described above, theirsonpnent
becomes a means for a private corporation to make a profit. This symbolic
significance derives, therefore, from the very existence of a private
corporation that has been given powers to keep human beings behind bars
while making a financial profifrom their imprisonment (see, in this regard,

|.P. Robbins OPrivatization of CorVamclt i ons: Def i ni
Rev.813, at pp. 824827 (1987)).

The relationship between the restrictions
and the supervisory meghisms provided in amendment 28, on the one hand,
and the violation of the right to personal liberty and human dignity, on the
other

40.When we seek to assess the nature and the intensity of the violation of
the constitutional rights to personal libertydahuman dignity that is caused
by amendment 28, we are required to take into account the various
restrictions on the private concessionairebo
28 and the various supervisory measures for
were provided within the framework of the amendment. According to the
state and the concessionaire, in view of the aforesaid restrictions and
supervisory arrangements, it should not be said that the amendment reflects a
shirking by the state of its basic resgibility for enforcing the criminal law.
41.Indeed, the respondents correctly argue that a significant attempt was
made by the legislature to limit the violation of human rights caused by
amendment 28; it is important to point out that no provisiong wesluded
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in the amendment that allow a more serious violation of the human rights of
the inmates of a privately managed prison than the violation of human rights
of the inmates in state managed prisons. Moreover, it should be noted that
certain invasivepowers that are given to the officers of the Israel Prison
Serviced including the power tdisciplinary adjudicatenmates and the
power to order an extension of the period during which an inmate is held in
administrative isolation beyond 48 hodrsare rot given to theemployes of

the private concessionaire. Moreover, section 128K of the Prisons Ordinance,
which was enacted within the framework of amendment 28, regulates the
manner in which the provisions of the law regarding a state managed prison
will apply to a privately managed prison, and in this regard s. 128K(c)(1) of
the Ordinance provides that an inmate held in a privately managed prison
shall have all the rights, benefits and services that are given to an inmate in a
prison that is not privatelymanaged. Moreover, s. 128| of the Prisons
Ordinance i mposes on 6t he concessi

on

influence therein, t he gempleyesx®@ r t taen d

provisions of the Penal Law, 573B77, that apply to civil servantgf(
CrimFH 10987/07State of Israel v. Cohef22]). This provision was also
intended to result in making the legal norms that apply teethgloyes of

the private concessionaire the same as those that apply to the officers of the
Israel Prison Service. Ithis respect it is not superfluous to point out that it
would appear that the concessionaire operating the privately managed prison
is subject to the judicial scrutiny of the High Court of Justice and the rules of
administrative law, as it is a body thhtlfils a public function under s.
15(d)(2) of the Basic LawThe Judiciary In view of this, and since the
powers of theemployes of the private concessionaire are subject to
restrictions parallel to those imposed on the powers of the officers of the
Israel Prison Service, we cannot determine that the provisions of amendment
28, in themselves, allow the private concessionaire anénigloyes to
violate the human rights of inmates in the privately managed prison to a
greater degree than the violation tbe human rights of inmates in a state
managed prison.

42. In addition to the provisions described above, which were intended to
make the normative position of the inmates in the privately managed prison
equal to those of the inmates in the state managedng, amendment 28
provides various mechanisms for the state to supervise the activity of the
private concessionaire (see sections 128S, 1PBRX, 128AF128AL,

a
t

ir
he

e

c

(o
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128A0 and 128AW of the Prisons Ordinance). These supervisory
mechanisms, which are apparentipre comprehensive than the supervisory
mechanisms that exist in other countries where private prisons operate in a
similar format, areprima facie capable of reducing the concern that the
violation of human rights in the privately managed prison wiljjater than

that in the prisons of the Israel Prison Service (regarding the supervisory
mechanisms for private prisons that exist in the United States, Britain and
other countries, see PozehManagi ng a Correctional
Privatization inlhe Uni ted States arsupratattpp. Unii
276-281; C.M. Donnelly,Delegation of Governmental Power to Private
Partiesi A Comparative Perspecti@007), at pp. 10408; R.W. Harding,
Private Prisons and Public Accountabilift997), at pp. 555). In this
context it should also be pointed out that according to the presumption of
constitutionality that amendment 28 enjoys, we should assume that the
supervisory mechanisms provided in the amendment will operate properly; in
any case, the argumsnwith regard to the manner of exercising them are the
kind of arguments that are more suited to being examined in an
administrative petition than in a constitutional one.

We have not overlooked the fact that amendment 28 contains a provision
that is intemded to contend with the concern that the violation of the human
rights of inmates in the privately managed prison will be greater because of
improper economic considerations. This provision appears in s. 128G(b) of
the Prisons Ordinance, which provides fhllowing:

0Agreer 128G...
between the (b) The amount of the consideration for t

Israel Prison . . . .
Service and th concessionaire that will be determined

corporation the agreement shall not be made conditic
regarding the upon the number of inmates that w
construction, actually be held in a privately manag
management prison, but it may be determined

and operation . S L .
of a privately accordance with the availability of prisc

managed places in the number provided in tl
prison schedule or on anwaller scale as th
commissioner shall determine with tl
approval of the comptrollegeneral at the
Ministry of Financ:¢e

Mar ket |

ted King
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This provision is indeed intended to limit the concern that economic
inducements will motivate the concessionaire operating theatpiyw
managed prison to act in improper ways to increase the number of inmates in
the prison or to extend their terms of imprisonment.

43.The creation of the aforementioned supervisory mechanisms for the
activity of the private concessionaire, as welltlas various restrictions on
the scope of its powers as provided in amendment 28, show that the
legislature wasalso aware of the constitutional difficulty inherent in
transferring powers to manage and operate a prison to a private corporation
that is a préit-making enterprise. But the supervisory measures described
above cannot provide an answer to the difficulty inherent in the very
management and operation of a prison by a private concessionaire. As we
clarified at length in paragraphs-29 and 3639 alwve, and for the reasons
set out there, in view of the degree of the violation of the constitutional rights
caused as a result of the actual transfer of the powers of imprisonment and
the invasive powers included therein to a private corporation, public
syoervision is insufficient to eliminate the violation and the damage that it
involves. We shall discuss the relationship between the violation and the
possibilities of supervision in greater detail in paragraphsbBelow.

Does amendment 28 satisfy thmitation clause tests?

44.Since we have found that granting powers to manage and operate a
prisond together with the invasive powers involved the@irto a private
corporation and itemployes, as was done in amendment 28, violates the
constitutional ights to personal liberty and human dignity of the inmates in
the privately managed prison, we are called upon to examine whether this is a
permitted violation. Indeed, the rights to personal dignity and human dignity,
like the other human rights recognilzén our constitutional law, are not
absolute, and a certain act of legislation will not be unconstitutional solely
because it violates a constitutional right. The violation of the constitutional
rights to liberty and human dignity in amendment 28 will laeful it is
satisfies the conditions of the limitations clause in s. 8 of the Basic Law:
Human Dignity and Liberty, which provides the following:
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0 Vi ol at 8. The rights under this Basic Law may only
rights violated by a law that befits the valuekthe
State of Israel, is intended for a prof
purpose, and to an extent that is not exces:
or under a law as stated by virtue of an expi
authorization therei

The limitations clause expresses the balance provided in Israeli
constitutional lawbetween the rights of the individual and the needs of
society as a whole and the rights of other individuals. It reflects our
constitutional outlook that human rights are relative and may be restricted.
The limitations clause therefore fulfils a dual réleit stipulates that the
human rights provided in the Basic Laws shall not be violated unless certain
conditions are satisfied, but at the same time it defines the conditions in
which the violation of the human rights will be permitted (see HCJ 5026/04
Dedgn 22 Shark Deluxe Furniture Ltd v. Director of Sabbath Work Permits
Department, Ministry of Labour and Social Affajg3], at p. 52 {355}; HCJ
1661/05 Gaza Coast Local Council v. Knessgi4], at p. 546). The
limitations clause provides that four cumtila conditions need to be
satisfied in order that a violation of a constitutional right that is protected in
the Basic Law: Human Dignity and Liberty, will be lawful: the violation of
the right should be made in a law (or by virtue of an express auttiamizia
a law); the law should befit the values of the State of Israel; the purpose of
the law should be a proper one; and the violation of the constitutional right
should not be excessive. If one of these four conditions is not satisfied, this
means thathe violation of the constitutional right is not lawful, and the
provision of the law that violates the constitutional right is unconstitutional.
Since we have found that amendment 28 violates the constitutional rights to
personal liberty and human dignityve should examine whether the
conditions of the limitations clause are satisfied by it.

45.Regarding the first condition provided in the limitations cladiséhe
demand that the violation of the protected constitutional right should be made
by a lawd no one disputes that amendment 28 satisfies this condition.

The second condition provided in the limitations clause, according to
which the law that violates the constitutional right should befit the values of
the State of Israel does not give rise to aggl difficulty in our case. This
condition refers, according to the purpose clause provided in s. 1A of the

Basic Law: Human Dignity and Liberty,

t

(0]

ot
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a Jewish and debesign 22e5harkdelsxe Fumiriéd v( s e e
Director of Sabbath Work Permits Department, Ministry of Labour and
Social Affairs[23], at p. 53 {356}). In their petition, the petitioners raised a
claim that amendment 28 is inconsistent with the values of the State of Israel
as a democratic stathecause it violates the principle of the separation of
powers. We see no reason to accept this claim in the case before us. Indeed,
the values of the State of Israel as a democratic state also include the
principle of the separation of powers and it @sgible that a particularly
serious violation of this principle in a certain law will justify a determination
that the law is unconstitutional, since it is inconsistent with the values of the
State of Israel as a democratic state. Notwithstanding, thepatiner sd ¢ | ai ms
in the petition before us did not focus on the question of whether this
condition is satisfied, and it is indeed hard to see how this condition may be
violated by anything other than unusual and exceptional circumstances; it is
therefore pesible to assume that amendment 28 satisfies the condition of
befitting the values of the State of Israel.

The third condition provided in the limitations clause is that the violation
of the constitutional right should be done for a proper purpose. Tipegerir
of the law should be regarded as a proper purpose when it is intended to
protect human rights or to realize an important public or social purpose, in
order to maintain a basis for coexistence within a social framework that seeks
to protect and advandauman rights (se®denahem v. Minister of Transport
[4], at p. 264) The nature of the violated right and the extent of the violation
may also shed Iight on whether the purpose
pur pos éyfad ¢ State of Israel6],at para. 30 of the judgment).
According to the state, the purpose of amendment 28 is to bring about a
direct and indirect i mprovement of i nmat es®
budgetary cost. This purpose of improving the prison conditions of inmates in
Israeld even if it is combined with an economic purp@seis a proper
pur pose. It should be noted that the petit
requirement of the proper purpose is that the purpose of economic efficiency
does not in itself constitute a pmppurpose that justifies a violation of
constitutional rightsThis claim of the petitioners is too sweeping, since there
are situations in which an economic purpose will be considered a proper
purpose that justifies a violation of human rights, dependimghe type of
purpose, its importance to the public interest and the extent of the violation of
the constitutional right (see, for example, HCJ 5578/Mdor v. Minister of
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Finance [25], at pp. 739740; HCJ 4947/03Beer Sheba Municipality v.
Government Dlsrael [26], at para. 11 of the judgment). As we shall clarify
below, the weight of the economic purpose in amendment 28 is very
significant, and this aspect is capable of affecting the manner in which we
consider whether amendment 28 satisfies the rexpgint of proportionality

and the constitutional balance that it requires between various principles and
values. But in the circumstances of the case before us, the mere existence of
an economic purpose that is combined with an attempt to realize thespurpo
of improving prison conditions, as expressed in amendment 28, cannot
prevent the amendment from satisfying the requirement of a proper purpose.
It follows that we need to examine whether the means chosen by the
legislature to realize the proper purpost amendment 28 satisfy the
requirement of proportionality.

46.The fourth condition provided in the limitations clause, on which we
shall focus our main deliberations, demands that the violation caused by the
law under discussion to the protected constituo n a | right shall be 6
extent that i s not excessive.d This conditi
the violation of the constitutional right; in other words, even if the violation
of the constitutional right is effected by a law that befits theiasalof the
State of Israel and that is intended for a proper purpose, the law may still be
found to be unconstitutional if its violation of the constitutional right is
disproportionate. The requirement of proportionality therefore examines the
means chosery the legislature to realize the (proper) purpose of the
legislation.

The case law of this court has recognized three subtests that are used to
examine the proportionality of the violation of a protected constitutional right
by an act of legislation. Thigst subtest is the rational connection test, which
examines whether the legislation that violates the constitutional right is
consistent with the purpose that it is intended to realize. The second subtest is
the least harmful measure test. This testireg us to examine whether, of all
the possible measures for realizing the purpose of the violating law, the
measure that harms the protected constitutional right to the smallest possible
degree was chosen. The third subtest is the test of proportiomalitye
narrow sense. This test requires the violation of the protected constitutional
right to be reasonably commensurate with the social advantage that arises
from the violation (se&enahem v. Minister of Transpdd], at pp. 272280;
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Movement for Qudtly Government in Israel v. Knes4é®], at paras. 561
of the opinion of President Barak).

The three aforementioned subtests do not always require one option to be
chosen in order to realize the purpose of the legislation. In many cases the
legislaturemay be confronted by several options that differ in the degree to
which they violate the constitutional right under discussion and the extent to
which they realize the relevant legislative purposes. When there are various
possibilities that may satisfy theequirement of proportionality, the
|l egi slature has a margin of | egislative apprt
proportionality, o6 within which the | egislat:!
it thinks fit. The limits of the margin of appreciation givto the legislature
in a concrete case are determined by the court in accordance with the nature
of the interests and the rights that are at issue. The court will intervene in the
|l egi sl aturebés decision only when the measur
considerably from the scope of the margin of legislative appreciation given to
it and is clearly disproportionate (sbknahem v. Minister of Transpd#],
atp. 280; AAA4436/0Z7i shim Kaduri m Restaurant, Me mber s
Municipality [27], at pp.812-813; Gaza Coast Local Council v. Knes§24],
at pp. 556652).

47.With regard to the first subtest of proportionaity whether the
legislative measure chosen is consistent with the legislative pudpdbe
dispute between the parties focuses @nghestion whether amendment 28 is
expected to realize the economic aspect of its purpose. The petitioners claim
in this respect that they have in their possession opnlwat indicate that
global experience does not show a clear connection betweerivthgzation
of prisons and an economic saving, and they argue that this conclusion can
also be seen in various works of academic research. The state, on the other
hand, relies on an opinion that was submitted to the tenders committee for the
privately mamged prison project, which argues that the bid of the
concessionaire that won the tender is expected to bring about a saving for the
state, which is estimated at approximately 22886 of the cost of operating
a prison, with similar standards, that is baitid operated by the Israel Prison
Service. According to this opinion, the saving over the whole period of the
concession is estimated at approximately NIS-290 million. This question
of achieving the budgetary savings goal, as well as the goal ofvingrthe
prison conditions of the inmates, is a question that naturally depends on the
manner in which the provisions of amendment 28 will actually be



HCJ 2605/05 Academic Center of Law and Business v. Minister of
Finance 86

President D. Beinisch

implemented. In the case before us, we are not speaking of a situation in
which prima faciethere is no ational connection between the provisions of
the legislation that violates the protected constitutional right and the purposes
that the act of legislation is supposed to realize. In any case, at this stage of
t he Oprivatizati ond gahnatnproventhat hetteo c e s s, t he
conditions for the inmates will indeed be achieved with the expected
budgetary savings, nor are we able to determine that amendment 28 is not
prima facie capable of realizing the purposes of an economic saving and
improving the pisons conditions of inmates that it was designed to achieve.
Therefore, we are prepared to assume for the sake of argument that the
rational connection regarding the purpose of amendment 28 does exist.
48.The second test of proportionality is, as we haaid, the least
harmful measure test, which requires that of all the possible measures for
realizing the purpose of the legislation, the measure that violates the
protected constitutional right to the smallest extent should be chosen. With
regard to this gbtest, the petitioners argued that it is possible to achieve the
economic purpose underlying amendment 28 with measures that violate
human rights to a lesser degree. This can be done, according to the
petitioners, by building additional state managedogmssor by means of only
a partial privatization of powers that do not contain a predominant element
requiring the exercise of sovereign power. The state claims in reply that it has
not yet found a sufficiently effective means of furthering the purpose of
improving the prison conditions of inmates in Israel at a reduced budgetary
cost that involves a lesser violation of human rights (in so far as such a
violation actually exists). In this regard the state emphasizes that the
arrangement provided in amendme@8 includes many significant
safeguards. The state further argues that when the policy concerning the
privatization of the prisons was formul ated
was also examined. According to the OFrench
(which is also used in a similar form in Germany), there is cooperation
between the state and the private enterprise in managing the prison, which is
reflected in the fact that various logistical services provided in the prison are
outsourced, but the isss of security and enforcement are not entrusted to the
private enterprise.
As can be seen from the stateb6s affidavit
Minister for Public Security approved the privatization of prisons on an
6expanded Fr ench cauded ¢he framsfewto ithe privagel s o i n
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enterprise of certain powers in the fields of security and guarding. However,

the state claims that ultimately, after examining the experience that has been

obtained around the world in operating prisons, it was decitat the

privatizati on woul d be done i n accordance
(according to the state, in accordance with
which the management of the prison is entrusted to a private enterprise

operating under the supervisiofthe state, which retains for itself a limited

number of powers (especially powers to try and sentence inmates). The main

reason given in the statebs pleadings for
privatizing prisons is that the division of responsipiind powers between

the Israel Prison Service and the private enterprise that operates the prison is

expected, on the basis of experience around the world, to cause many

problems in the proper management of the prison. The concessionaire states

inthisrgard that there is serious criticism of
the opinion of many does not give expression to the advantages of

privatization and the involvement of the private sector, and that the

separation of the security functions from the adstiative functions makes

it difficult to create a uniform policy and to define goals. The concessionaire

further argues that, to the best of its knowledge, at the stage when the state
considered i mplementing the O60Faench model ,b 0
discovered in finding international enterprises that would be prepared to enter

into an investment and partnership in Israel on the basis of this model. From

these arguments it therefore follows that, according to the state and the

concessionaire, the adel that was ultimately adopted in amendment 28 is

the one that best realizes the purposes that giving the powers to manage and

operate a prison to a private concessionaire was intended to realize.

49.Fr om t he s tirareply é £an théréfardae sseen that after
various options were examined with regard to the manner of implementing
the privatization, each with its various administrative and economic
significances, the option called by the ste
was chosen. This optn is the one embodied in amendment 28. Since this
option provides that powers to exercise force, which is essentially a sovereign
function, wil!/l be tr anaenipleyes, itrdsulsio t he pri vat e
a more serious violation of the personiddetty and human dignity of the
i nmates than the O6French model & for prison
aforesaid, only includes outsourcing of the logistic powers in the prison,
rather than the powers relating to security and enforcement). In the
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circumstances of the case, we have arrived at the conclusion that the data
presented to us is insufficient for determining that the option that was chosen
does not satisfy the second subtest of proportionality. It is well known that
the second subtest of praponality does not merely examine whether there
is a measure that violates the protected constitutional right to a lesser degree,
but it requires us to examine whether that less harmful measure realizes the
legislative purpose to the same degree or tondlas degree as the measure
chosen by the legislature (see HCJ 70528@alah Legal Centre for Arab
Minority Rights in Israel v. Minister of Interigf28], at paras. 889 of the
opinion of President Barak). The state claims, with regard to the difficulty
implementing the French model, that this model does not realize the purpose
of improving prison conditions with a budgetary saving to the same extent as
this purpose may be realized by amendment 28. Since we are unable to
determine in what less harmfulay it is possible to achieve the combined
purpose of improving prison conditions while making a budgetary saving,
which according to the state underlies the purpose of amendment 28, and
since this issue naturally requires proof that we do not have be$orine
conclusion that follows is that amendment 28 also satisfies the second subtest
of proportionality.

50.The third subtest of proportionality is the test of proportionality in the
narrow sense. This test is essentially an ethical test in whichenreguired
to examine whether the public benefit that arises from the legislation whose
constitutionality is under discussion is commensurate with the damage to the
constitutional right caused by that act of legislation Gega Coast Local
Council v. Kneset[24], at p. 550;Movement for Quality Government in
Israel v. Knessefl9], at para. 60 of the opinion of President Barak). The
existence of this proper proportion is examined by striking a balance between
the relative social importance of the variopsnciples underlying the
expected public benefit from the act of legislation against the degree of harm
to the violated human right. Within the framework of this subtest, we should
examine the additional social benefit that arises from the legislatiativee
to the position before the law was enacted, and the additional damage to the
constitutional right that is caused by enacting the law fsgslah Legal
Centre for Arab Minority Rights in Israel v. Minister of Interi@8], at paras.
91-92 of the opinion of President Barak). The third subtest of proportionality
assumes that the constitutional violation satisfies the first two subtests of
proportionality. It assumes that there is a rational connection between the act
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of legislation that violates the wstitutional right and the purpose that the act

of legislation is intended to achieve, and that the measure chosen by the
legislature inflicts upon the constitutional right the least possible harm that is
required in order to realize the legislative pugdSubject to the existence of
these requirements, the third subtest examines whether the purpose of the
legislation justifies the measures chosen to realize it. The special function of
the third subtest of proportionality was discussed by President Emerit
Barak in HCJ 8276/0%\dalah Legal Centre for Arab Minority Rights in
Israel v. Minister of Defenc9] in the following terms:

6. .. there is a major di fference
subtests and the third subtest. The first two subt@stshe

rational connection and the least harmful measurdocus on

the means of realizing the purpose. If it transpires, according to

these, that there is a rational connection between realizing the
purpose and the legislative measure that was chosen, and that

there is no legislative measure that is less harmful, the violation

of the human rightd no matter how gread satisfies the

subtests. The third subtest is of a different kind. It does not focus

merely on the means used to achieve the purpose. It focuses on

the violation of the human right that is caused as a result of

realizing the proper purpose. It recognizes that not all means that

have a rational connection and are the least harmful justify the
realization of the purpose. This subtest seeks in essence to

realize the constitutional outlook that the end does not justify the

means. It is an expression of the concept that there is an ethical

barrier that democracy cannot pass, even if the purpose that is
being sought i AdalahLegal Gegnteof Arabn e 6 ( s e e
Minority Rights in Israel v. Minister of Defen§29], at para. 30

of the judgment).

In the case before us we are required, within the context of the test of
proportionality in the narrow sense, to examine the relationship between the
public benefi that arises from amendment 28 and the damage caused by
amendment 28 to the constitutional rights to personal liberty and human
dignity of inmates in the privately managed prison. When implementing this
subtest of the requirement of proportionality, we also obliged to take into
account the provisions provided in amendment 28, which we discussed in
paragraphs 4#2 above, that were intended to address the concerns of a

bet weer
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violation of the human rights of the inmates as a result of transferring
imprisonmentpowers to a private corporation motivated by a desire to
maximize itsfinancial profis.

51.1In our deliberations above, we discussed at length the type of violation
of human rights created by amendment 28. In paragrapB8 2Bove, we set
out in detailthe special significances of the violation of liberty as a result of
privatization of the prisonlnter alia, we clarified that the violation of the
rights to liberty and dignity deriving from introducing a private prison system
is not reflected in the aghl power of imprisonment, which is invasive in
itself, since the actual violation of the personal liberty also occurs when the
imprisonment takes place in a state managed prison. In the case of a privately
managed prison, the violation lies in the idgnéihd character of the body to
which powers are given to violate liberties in the format provided in
amendment 28 of the Prisons Ordinance.

We mentioned the democratic legitimacy of the use of force by the state in
order to restrict the liberty of individds and to deny various rights that they
have, when this violation is carried out by the organs of the state and for the
purposes of protecting the public interest. By contrast, as we clarified above,
when the power to deny the liberty of the individualgigen to a private
corporation, the legitimacy of the sanction of imprisonment is undermined
and the extent of the violation of liberty is magnified. As graphically
described by one of the scholars that criticize the privatization of prisons,
there is aignificant difference between a situation in which the party holding
the keys to the prison is the state acting for and on behalf of the public, where
the inmate is one of the members of that public, and a situation in which the
key is entrusted to a comnoél enterprise, which represents its own
personal economic interest (N. Christigrime Control as Industrysecond
edition, 1994), at p. 104). This difference has implications for the type and
extent of the violation. Imprisonment that is based on waf#ieconomic
purpose turns the inmates, simply by imprisoning them in a private prison,
into a means whereby the concessionaire or the operator of the prison can
make a profit; thereby, not only is the liberty of the inmate violated, but also
his human djnity.

52.Now that we have addressed the violation of human rights that will be
caused by amendment 28, we need to examine, within the framework of the
third subtest of proportionality, what lies on the other pan of the scales,
namely the public benefihat amendment 28 is intended to advance. In its
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affidavit-in-reply, the state argued that this benefit is a twofold bedefit
achieving a significant financial saving, which according to the state is
expected throughout the whole period of the concessibictli according to

the wording of the permit t-ih-eeplyisvas attached
twenty-four years and eleven months) reach theamount of NIS 2950
million, while improving prison conditions for the inmates. In other words, it
can ke said that the state, in enacting amendment 28, was aware of the need
to contend with the serious overcrowding that exists in Israeli prisons, which
has also been addressed by this court Pdgssicians for Human Rights v.
Minister of Public Security10]). The question before it concerned the means

it should adopt in order to contend with this crisis, and in these circumstances
the state chose a measure of dealing with the aforesaid crisis that in its
opinion is the most economically viable. The purposelenlying the
enactment of amendment 28 and the special arrangements provided in it was,
therefore, an economic purpose. In our opinion this is the main public
purpose that amendment 28 sought to achieve and itis¢éhé s onthatd 6 ° t r e
underlies it; hadhte economic savings not been the main consideration taken
into account by the legislature, there would have been no need to enact
amendment 28, and it would have been possible to contend with the problem
of overcrowding in the prisons by building additibstate managed prisons

or by improving the existing prisons, in accordance with the normative
framework that existed prior to the enactment of amendment 28. It can
therefore be said that although amendment 28 was enacted with the aspiration
of improving e prison conditions of the inmates, the purpose of the concrete
legislative arrangement chosen as a means of achieving this worthy aspiration
is to achieve as great an economic saving as possible for the state.

It is important to mention in this contexhat the special defence
mechani sms for prison inmateso6 rights that
on which the state and the concessionaire base their replies to the petition, do
not constitute a part of the public benefit that amendment 28 is intended to
achieve. An examination of these mechanisms as a Wwhatarting with the
various restrictions that were imposed on t
employes t hat operate the prison, continuing wi
of supervising the concessnai r edés activity and ending wit
that the state will intervene in what is happening if the private concessionaire
does not carry out its undertakings show that these mechanisms were
intended to prevent the private concessionaire abubmgdnvasive powers
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given to it within the framework of amendment 28. The introduction of these
mechanisms, as we said in paragraph 43 above, is an expression of the fact
that the legislature was also aware of the difficulties that amendment 28
raises andhe concerns inherent in giving imprisonment powers and the
invasive powers deriving therefrom to a private concessionaire. We are
therefore not dealing with legislative measures that were enacted merely
because the legislature recognized a need to imphm/erotection of the
human rights of inmates in Israeli prisons, but with preventative measures
that were intended to neutralize, in so far as possible, the concerns that arise
from a transfer of imprisonment powers to a private concessionaire, which
wasdesigned to achieve as large an economic saving as possible for the state.
In this context we should further add that we are of the opinion that there is
an inherent difficulty in estimating the economic benefit that is expected to
accrue to the state fmo the operation of the privately managed prison,
certainly when we are speaking of a concession period of almost tfixanty
years.Prima facie in view of the supervisory mechanisms that the state is
required to operate by amendment 28, it would appeatr tthe actual
economic benefit of amendment 28 can be questioned. Notwithstanding,
since it is impossible to determine categorically that amendmeig 28t
expected to give rise to an economic benefit to the state, we are prepared for
the purposes of oudeliberations to assume, as we said in paragraph 47
above, that the economic benefit underlying amendment 28 will indeed be
realized.

53.When we examine the question whether the expected benefit that will
arise from realizing the purpose of amendmentd 28mproving prison
conditions while maximizing economic savingsis commensurate with the
damage inherent in giving a private concessionaire power to harm inmates,
we should remember that since the third subtest of proportionality is
essentially an ethitdest, it depends to a considerable extent on the values
and norms that are accepted in the society under discussion. Naturally, in
different countries there may be different outlooks with regard to the question
of the scope of state responsibility in iears fields and the relationship that
should exist between the fields of activity that should be managed by the
public sector and the fields in which most activity will be carried out by the
private sector. These outlooks are determinetbr alia, by poitical and
economic ideologies, the special history of each country, the structure of the
political system and the government, and various social arrangements. These
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differences between the various countries are expressed in the content of the
constitutioral arrangements laid down in each country. The role of the court,
which is required to interpret and give content to the various constitutional
arrangements is not, of course, to decide between various economic and
political ideologies; notwithstanding, @éhcourt is required to reflect the
values enshrined in the social consensus and in the ethical principles that are
common to the members of society, to identify the basic principles that make
society a democratic society and identify what is fundamenthlegiical,
while rejecting what is transient and fleeting (see HCJ 69%&8at v.
Director of Population Registry, Ministry of Interi¢80], at p. 780).

54. As to whether amendment 28 satisfies the test of proportionality in the
narrow sense, we have ob&d the conclusion that the relationship between
the intended social benefit of achieving an improvement in prison conditions
while making a maximum financial saving by using a private concessionaire,
as descri bed i 4n-reply and te degreecodtee vialdtibniod a v i t
human rights caused by the provisions of amendment 28 is a disproportionate
one. The wviolation of the inmates6 human r i
a privately managed prison éemployeshi ch the pri
are given extensive powers to use force, which is in essence a sovereign
power, is not a violation that is limited to a single issue or an isolated
incident. Amendment 28 results in the establishment of an organizational
structure whose very existencerisusly violates the personal liberty of the
inmates of the privately managed prison, to an extent that exceeds what is
required by imprisonment itself, and the human dignity of those inmates in
the basic and fundamental sense of this concept. Thisigiiatan ongoing
violation that occurs continuously for as long as an inmate is confined within
a prison where he is subject to the authority ofdéhwloyes of a private
concessionaire. As we have said, this violation is exacerbated by the invasive
chamcter of the powers given to the private concessionaire. Indeed, the
various supervision and control measures may redaocd, maybe even
prevent, the concrete violation of the i nma
managed prison as compared with the viota of the human rights of
inmates in state managed prisons from the viewpoint of prison conditions and
routine; but as we said in paragraph 43 above, these mechanisms do not
eliminate the violation of human rights involved in the actual transfer of
imprisonment powers over inmates to a private profiking corporation. In
other words, in view of the great social importance of the principles
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underlying the granting of power to imprison offenders and the invasive

powers that derive from it solely to thea®, in comparison to the result

achieved by realizing the goal of improving prison conditions while making

as |l arge a financi al saving as possible for
of the constitutional rights to personal liberty and human digégiving

from granting the aforesaid powers to a private pirofilkking corporation is

di sproportionate to the o6additional dé publ i c
achieved by amendment 28.

It should further be noted that the fact that amendment 28 allosvs th
establishment of only one prison as a Opilo
analysis that we have made. The reason for this is that, from the viewpoint of
the inmates who are supposed to be housed in that prison, the violation of
their human rights #t derives from their imprisonment in the privately
managed prison is caused irrespective of the question whether there are
additional inmates imprisoned in other privately managed prisons (in this
respect it should be noted that no argument was raisedelbes with regard
to discrimination against inmates in the privately managed prison relative to
the inmates in the prisons of the Israel Prison Service, and therefore we see
no reason to address this issue).

Therefore, our conclusion is that the damagecdeed abové the
greater violation of rightstha r e i n t h ehuidnaghtd icnotr e 6 o f
commensurate with the benefit, in so far as there is any, in the economic
saving expected from the construction, management and operation of a prison
by a private concessionaire. The purpose of having state managed prison
authorities is to realize the law enforcement process by imprisoning persons
who have been lawfully sentenced to imprisonment, and to realize sentencing
goals with tools and means that tegstem of democratic government
provides for this purpose. No one denies the need to take action to improve
the welfare and living conditions of prison inmates in Israel; but blurring the
boundaries between this proper purpose and the goal of finandiad shy
allowing a private concessionaire of a prison to make financial profits,
disproportionately violates human rights and the principles required by the
democratic nature of the regime.

55.1t should be noted that the petitioners claim that the impbpgarpose
of improving the prisons conditions of inmates in Israel can also be achieved
in other ways that they indicated, such as building additional state managed
prisons or building a prison in which the powers that will be privatized do not
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includegvi ng t he pr i v aemployescavereigne goiver avari r e 6 s
the inmatesPrima facie it would appear that the main disadvantage inherent
in these methods lies in the econoradministrative sphere, and we are
prepared to assume in favour of the stabel the concessionaire that the
method of operating prisons adopted in amendment 28 will lead to greater
economic and administrative efficiency than the methods indicated by the
petitioners. But when we balance the violation of the human rights of prison
inmates as a result of their being imprisoned in a privately managed prison
that operates in the format set out in amendment 28 against the realization of
the purpose of improving prison conditions while achieving greater economic
and administrative effieincy, the constitutional rights to personal liberty and
human dignity are of greater weight. In other words, for the reasons that we
have explained above, the benefit to the public interest arising from a
realization of the purpose of amendment 828improving the prison
conditions of inmates while achieving a maximum saving by employing a
private concessionai@ is disproportionate to the damage caused as a result
of the violation of the human rights of inmates in the privately managed
prison. Indeed, in e far as the state is required to improve the prison
conditions of inmated a proper and important purpode it should be
prepared to pay the economic price that this involves, and it should accept
that o6efficiency®d (what a)isenotasuprememeani ng of
value, when we are dealing with a violation of the most basic and important
human rights that the state is obliged to uphold.

Therefore, our decision in the case before us is that the social benefit
arising from amendment 28 is not commsurate with the violation of
protected human rights caused by the provisions of the amendment.

56.Since we have found that amendment 28 does not satisfy the third
subtest of proportionality, we are led to the conclusion that the violation of
the constitional rights to personal liberty and human dignity caused by
amendment 28 is a disproportionate one that does not satisfy the conditions
of the limitations clause. Amendment 28 is therefore unconstitutional.

A comparative analysis of the question of gniprivatization

57.Before we conclude our deliberations and examine the consequences
of the unconstitutionality of amendment 28, we think it right to address in
brief the partiesd arguments regarding the
around the wod. The petitioners argued that experience in other countries
shows that the violation of the human rights of inmates of private prisons is
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greater than the violation of the human rights of their counterparts in state
prisons. The respondents for their pargued that the phenomenon of
privatizing prisons is not unique to Israel, and various democratic countries,
including the United States and Britain, have adopted this method of dealing
with the problem of overcrowding in prisons and in order to savé®cdst

of imprisoning offenders. In none of these countries, it is claimed, has it been
held that the privatization of prisons is unconstitutional, or that the state has a
constitutional obligation to manage the prisons itself.

58.6 Pr i vat i z ealafe topay iinsvarioiss commniries around the
world, but the manner in which the privatization is implemented and
regulated differs from one country to another. This difference is reflected
both in the spheres of activity within the prison that can be adand in

the degree of the statebs supervision

private prison. Thus, for example, the possibility of entering into a contract
with private enterprises in order to manage and operate prisons is regulated in
legislation, inter alia, in the United States (both on the Federal level and at
state level) and Britain. The various acts of legislation that regulate the
privatization of prisons differ from one anotheter alia, in the scope of the
powers given to the omessionaire in fields that have a potentially significant
effect on the human rights of the inmates. In this respect it should be noted
that the approach adopted in the United States is that it is possible to give the
private concessionaire the respongipifor all of the aspects involved in
managing and operating the prison, including the enforcement of discipline in
the prison and the use of force against inmates; however, various individual
states have determined in their legislation various arrangismegarding the
degree of influence given to private enterprises that operate prisons on the

dates of the inmatesd rel ease, det er mi

determining disciplinary offences, classifying the inmates from the viewpoint
of the benefits to which they are entitled and the degree of state supervision

of

ni

t

ng

h

(

over the activity of the private enterprise
Failure of Americads PrSetsroHull LBgisikati zati on

371 (1997)). In Britaintoo, like in the United States, the private
concessionaire and itemployes have been given powers that include
maintaining security and discipline in the prison and using force against the
inmates; but, as a rule, the scope of the powers given to eevaerprises

that operate prisons is more limited in the British model than in the American

model . It would also appear that t he

S

statebd
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the private prisons in Britain is more significant than the accepted level of

supervsion in the United States (see PozénManagi ng a Correctiona
Marketplace: Prison Privatization in the United States and the United

Ki ngdsupng & pp. 277278). As we said in paragraph 48 above, a

different model of prison privatization has been dddpn France (and in

Germany). According to the French model, private concessionaires were not

given all of the duties and powers involved in managing and operating a

prison, but, as can be seen from the Knesset
relating to logistic services. The aforementioned differences in the

characteristics of the privatization of prisons in various counties may

naturally have considerable significance with regard to the question of the

constitutionality of the privatization.

59. From the expert opinions that were filed in this petitorthe opinion
of Prof. I.P. Robbins for the petitioners and the opinion of Prof. J.F.
Blumstein for the concessionaide it would appear that the courts in the
United States have not hitherto held ttreny of the various legislative
arrangements in force in the United States regarding the privatization of
prisons are unconstitutional. Indeed, it would appear that the premise of the
courts in the United States when considering matters concerning the
privatized prisons is that the privatization of the prisons does not in itself give
rise to any constitutional difficultly (goodexample of this is the judgment
of the Federal Court of Appeals for the seventh circuit, in which Judge Posner
explained that imates who raised a constitutional argument against their
transfer from a state prison to a private pr
Pischke v. Litschef83], at p. 500; for a similar approach of the Federal
Courts of Appeal in the United States, :sktontez v. McKinng84], at p.
866; White v. Lamberf85], at p. 1013. See also the judgment of the Supreme
Court of the State of Oklahoma, in which it rejected a claim that giving a
permit tocountiesin the state to enter into contracts with privatecgises
in order to manage and operate prisons was an unconstitutional delegation of
powers by the legislatur@ulsa County Deputy Sheriff's Fraternal Order of
Police v. Board of County Commissioners of Tulsa Co{g@j). It would
therefore seem that éhmain questions that have been considered by the
courts in the United States regarding the privatization of prisons concerned
the scope of the tortious liability of the private prisons and #raployes in
relation to that of the state prisons and thlesitployes (seeRichardson v.
McKnight [87]; Correctional Services Corporation v. Malesk88]). It
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should be noted, however, that several judgments in the United States have
held that the public nature of the role fulfiled by the corporations that
operaé private prisons makes them subject to the provisions of the
Constitution (se&kelton v. PrCor, Inc.[89], at pp. 101102; Rosborough v.
Management and Training Corporati¢®0]).

60.1t should also be noted that we have not found any consideration by
the courts in Britain, South Africa and the European Union, as well as by the
European Court of Human Rights, of the question of the constitutionality of
the privatization of prisons. From the opinion of Prof. J. Jowell that was filed
by the state, it wodl appear that hitherto no claims have been raised before
the aforesaid courts with regard to the constitutionality of the privatization of

prisons. Prof. Jowell 6s opinion is that

before those courts, they would rm expected to be successiuker alia
because of the economic character of the issue and the lack of a ground of
incompatibility with the provisions of the European Convention on Human
Rights.

61.1t is therefore possible to summarize by saying thabmparative
analysis of the case law on the gquestion of the privatization of prisons shows
that no court has yet held that the privatization of prisons is unconstitutional.
On the other hand, we have also not found any significant consideration of
the quesbns of constitutionality that the matter raises. This situation is not
insignificant and it is capable of justifying great care on our part when we
consider the constitutionality of amendment 28, since a comparative
examination of the law applying to tharivatization of prisons in other
countries around the world and of the constitutional questions that this
phenomenon raises may help us decide some of the questions that arise in our
case and show us additional aspects of these issues. But ultimately the
manner in which we interpret the Basic Laws in general and the Basic Law:
Human Dignity and Liberty in particular is determined in accordance with
the fundamental principles of the system of government and the legal system
in Israel.

62.As we said in pagraph 53 above, different countries are likely to
have different outlooks on the subject of the duties and obligations of the
state in general and of the government in particular. These outlooks are
capable of influencing the manner in which the specifsueé of the
constitutionality of the privatization of prisons is examined. In this context it
should be noted that both in the United States and in Bodtaimlike in

wer €
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Israeld there is a historical tradition of operating private prisons, which
naturally s capable of influencing the manner in which the constitutionality
of the privatization of prisons is regarded (see PozZeiManagi ng a
Correctional Marketplace: Prison Privatization in the United States and the
Uni t ed Ksupnagatipp.ra574o8); Whie |, ORul e of Law
Sovereignty: The Private Psuprgapp. in
122-126). Notwithstanding, it should be emphasized that even in countries
where prisons have been privatized the matter is subject to serious publi
debate, and there is also very critical literature regarding the experience that
has been accumulated with respect to the operation of private prisons. The
main concern raised in this critical literature is that economic considerations
will give the private enterprise operating the prison an incentive to increase
the number of inmates in the prison, extend their terms of imprisonment or
reduce prison conditions and the services provided to inmates in such a way
that ultimately this will lead to a greateri ol ati on of the inmatesd
rights that what is necessitated by the actual imprisonment. Moreover, the
literature raises a concern that parties with economic interests will have an
influence on the length of the terms of imprisonment and the typeeaid
of sanctions. We should point out that this criticism should not be regarded as
separable from the arrangements that exist in those systems (see, for
exampl e, S. Dol ovi ch, 60St at BukdPlwWIni s hment and
437 (2005), at pp. 5182 3 ; D. N. Wecht, 6Breaking the Cod
Judici al Revi ew OdelLB81b 1987),aat pp.BBHVoNns, 6 96
J. Greene, 0L ack anfCap@adist PurishindritcPrisan Services?o
Privatization & Human Rightgedited by A. Coyle, A.Campbell and R.
Neufeld, 2003), 5& 6 ; M. J. Gil bert, OHow Much is Too
i n Cr i mi n aFArivatzatientini CcineinaléJusticé Past, Present and
Future (edited by D. Shichor & M.J. Gilbert, 2001), 41, at pp-658;
Donnelly, Delegdion of Governmental Power to Private Partiés A
Comparative Perspectiysupra at pp. 116111; White,op. cit, at pp. 138
139).

In any case, we have not found anything in the pleadings on the subject of
comparative law raised by the respondents thagmable of changing our
position with regard to the unconstitutionality of amendment 28.

The petitionersé claims that are based on
Government

nd Li mit
risprui
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63. Since we have found that amendment 28 is unconstitutional because it
disproportiomtely violates human rights that are protected under the Basic
Law: Human Dignity and Liberty, we do not ne
claims that are based on s. 1 of the Basic Law: the Government. Indeed, we
accept that the Basic Law: the Governmasta Basic Law, enjoys a super
legislative constitutional status, and therefore it is possible to engage in
judici al scrutiny of provisions of 6ordinar
conflict with the provisions of the Basic Law: the Government (sed HC
1384/98Avni v. Prime Ministe[31], at p. 209); but in the case before us it
would indeed appear, as the respondents argue, that s. 1 of the Basic Law: the
Government, which provi deesutiveliramthof6 The gover nr
t he st at ally®declasative sestiennthat is intended to establish in
principle the role of the government in the Israeli constitutional system.
There is therefore a difficultyniusing it as a basis for arguments against the
constitutionality of the privatizationfovarious government services. The
source of the aforesaid difficulty is that s. 1 of the Basic Law: the
Government does not expressly determine specific duties or spheres of
activity where the government has an exclusive responsibility to act.
Notwithstarding, despite the aforesaid difficulty and especially in view of
our outlook concerning the broad interpretation that should be given to
provisions that have a constitutional status, we are inclined to interpret the
provision of s. 1 of the Basic Law: th@overnment in a manner that
enshrines on a constitutional l evel the exi
powers that the government as the executive branch is liable to exercise itself
and that it may not transfer or delegate to private enterprisesarAbe seen
from the aforesaid, the powers involved in the imprisonment of offenders and
in the use of organized force on behalf of the state are indeed included within
this 6éhard core. 6 Naturally, adopting an int
ustodefine clearly the | imits of that o6éhard c
there is no constitutional impediment to privatization of the vast majority of
services provided by the statad this mattelies mainly within the scope of
the discretion of tl legislative and executive branches. Nonetheless, in view
of the result that we have reached, we are not required to make any firm
determination with regard to the interpretation of s. 1 of the Basic Law: the
Government, and this issue can be left for sideration at a later date.
Moreover, the absence of an express limitations clause in the Basic Law: the
Government gives rise to the question of how the constitutionality of a
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provision of &6éordinary6 |l egislation can be
conflicts with a provision of the Basic Law: the Government. In any case, in

the matter before us no decision is required on the question of the manner of

exercising judicial scrutiny with regard to ordinary legislation that conflicts

with one of the Basitaws that relate to the system of government, such as

the Basic Law: the Government. In these circumstances, we are naturally also

not called upon to decide the petitionerso
which amendment 28 was passed in the Knessete these claims are based

on the assumption that amendment 28 conflicts with s. 1 of the Basic Law:

the Government.

The constitutional relief

64.Amendment 28 is contrary to the basic principles of the system of
government in lIsrael, since it gives tirevasive powers involved in the
management and operation of a prison, which until now have belonged
exclusively to the state, to a private corporation that operates on a profit
making basis. We have therefore reached the conclusion that amendment 28
violates the constitutional rights to personal liberty and human dignity of the
prison inmates that are supposed to serve their sentences in the privately
managed prison. This violation does not satisfy the conditions of the
limitations clause in the Basic Lawtuman Dignity and Liberty, since it is
disproportionate. Therefore we have reached the conclusion that amendment
28 is unconstitutional. This, then, gives rise to the question of the relief for
the unconstitutionality.

65.Amendment 28 creates a completerangement regarding the
privatization of one prison that will be managed and operated by a private
corporation. From our judgment it can be seen that the unconstitutionality
inherent in amendment 28 derives from the transfer of powers to imprison
inmates and the invasive powers incorporated therein to a private
corporation. Indeed, not all the provisions of amendment 28 directly concern
the exercise of invasive powers against the inmates in the privately managed
prison, and thereforprima faciewe need task whether there is a basis for
declaring amendment 28 void in its entirety. We see no alternative to this
outcome, because the arrangement in amendment 28 is a comprehensive
arrangement in its structure and content, in which the granting of the powers
relating to using force against the inmates is an integral part, and therefore
were we to set aside only the provisions concerning the granting of the
invasive powers, the remaining provisions would be unable to stand
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independently and the purpose of ameadtr28 would not be realized (see
Adalah Legal Centre for Arab Minority Rights in Israel v. Minister of Interior
[28], at paras97-98 of the opinion of President Barak; A. Bardkegal
Interpretationd Constitutional Interpretatiorf1994), atpp. 736737). In this
context it should be noted that we have not heard any claim that it is possible
to separate the various provisions of amendment 28, and during the hearing
of the petition the constitutional deliberations concerned the provisions of
amendment 28saa whole. It should be made clear that we are not adopting
any position with regard to the ideal arrangement that should replace
amendment 28, but we think it right to point out that the petitioners did not
dispute the constitutional propriety of transiieg logistical powers in the
prison, such as those relating to food services, construction work and laundry,
to private corporations, and our rulings in this judgment do not exclude this
possibility. In any case, when this court has reached the concligiora
certain act of legislation is unconstitutional, it is not our role to determine the
details of the legislative arrangement that will replace the unconstitutional act
of legislation. This is the responsibility of the Knesset (see andscéel
Investment Managers Association v. Minister of Finaffdeat pp. 415416;
Tzemah v. Minister of Defenf, at p. 284 {687}).

It is also important to point out that our decision in this case is based on
the violation of human rights that derives from thansfer of the actual
powers to imprison offenders, which involve a violation of their human
rights, to a private corporation that operates on a pmudking basis. We are
not adopting any position on the legality of the transfer of other functions
within the law enforcement system to private enterprises or to any other
public authority. Similarly, our conclusions in this judgment do not express
any opinion on the legality of the privatization of government services in
other fields (such as health, educatiand various social services), which
both in the extent to which they relate to the basic powers of the state and in
the extent to which they violate human rights are different from the powers
involved in holding prison inmates under lock and key.

66.After writing the aforesaid, | saw the opinion of my colleague Justice
Procaccia. Obviously | am in agreement with her opinion, in so far as it
relates to the statebs Iliability to
public order and the importancéd executive power being exercised by the
state in order to protect the individuals under its authority. Our paths diverge

enforce
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with regard to the analysis of the nature and character of the violation of
constitutional human rights caused by amendment 28.

67.According to my colleague Justice Procaccia, the constitutional
violation caused by amendment 28 is not a concrete violation of human rights
but a risk that arises from the potential disproportionate violation of human
rights of the inmate of the privateljanaged prison, beyond the violation
caused to each inmate by his actual imprisonment. In her opinion, my
colleague Justice Procaccia points to the concern that economic
considerations that motivate the private concessionaire, which has been
entrusted wh sovereign authority, and the lack of control and deterrent
measures such as those that restrict the exercise of authority by the civil
service, will result in a potentially Omajor
the most fundamental basic rights betinmates of the privately managed
prison. These concerns are not unfounded, and as | said in paragraph 19
above, | too share them. Notwithstanding, in my opinion, were we only
speaking of a potential violation of human rights, it is questionable whether
this would justify a judicial determination regarding the unconstitutionality of
primary legislation of the Knesset. As a rule, we exercise caution and
restraint when exercising judicial review of Knesset legislation. Sometimes
there is no alternative toxercising judicial review of legislation enacted by
the Knesset, and the case before us is such a case; but | am of the opinion that
the premise in constitutional scrutiny is that a mere potential violation of
human rights is an insufficient basis for sggtaside primary legislation of
the Knesset.

Indeed, in so far as a certain provision of a Knesset law violates
constitutional human rights in a manner that is inconsistent with the Basic
Laws, its constitutionality should be examined in accordance wiéh t
accepted tests that our case law provides for this purpose. But in so far as we
are dealing with a potential violation of human rights, as opposed to an actual
violation, then as a rule such a violation will not justify judicial intervention
to set asid legislation. The constitutional scrutiny of an act of legislation will
take place at the stage of examining the results, after the manner in which it is
implementedde factohas become clear (see and cf. HCJ 36@08mitment
to Peace and Social Justi@ociety v. Minister of Finand@2], at pp. 483
484 {354}). Therefore, my position regarding the unconstitutionality of
amendment 28 is not based on a potential violation of human rights caused
by the provisions of the amendment, but on the actual vialaiothe



HCJ 2605/05 Academic Center of Law and Business v. Minister of
Finance 104

President D. Beinisch

constitutional rights to personal liberty and human dignity caused by the
provisions of the amendment themselves, irrespective of the manner in which
they will actually be implemented. Moreover, apart from the fundamental
difficulty inherent in exrcising judicial review of Knesset legislation that is
entirely based on a potential violation of human rights, | do not think that it is
possible to do this in the circumstances of the case before us. The reason for
this is that no adequate probative ibasas been brought before us for a
judicial decision regarding the potential violation that amendment 28 may
cause to the human rights of inmates in the privately managed prison in
comparison to the state prisons; certainly no sufficient basis was sistabli

in order for us to determine that there exists the degree of likelihood

proposed by my <colleague Justice Procacci a,

when realized will materially and seriously violate a constitutional basic
right o (see aohkeropimod). Itoshoulgphbe remembeted that
the supervisory mechanisms provided in amendment 28 are capaila,
facie of reducing the extent of the potential violation of the human rights of
inmates discussed by my colleague Justice ProcaccidhiBarason also it

is hard to determine that the aforesaid probability test is satisfied in the
circumstances of the case before us.

68.1 should also point out that the approach of my colleague Justice
Procaccia regarding the legislative purpose of amemd 28 is also, in my
opinion, problematic. Indeed, | agree with the position of my colleague
Justice Procaccia that the enactment of amendment 28 was based on a desire
to improve prison conditions of inmates in Israeli prisons. Notwithstanding, |
do notthink that in the circumstances of the case and as can be seen from the
statebds reply it is possible to hol
inmates is the main purpose of amendment 28. As | said in paragraph 52 of
my opinion, if it were not forhe fact that amendment 28 is based on an
economic purpose, there would have been no need to enact it. The purpose of
improving the welfare of prison inmates is desirable and praiseworthy, and
prima facieit could have been achieved without any need forramynative
change. In the circumstances of the case, the purpose of improving the
welfare of the inmates cannot be separated from the economic purpose
underlying the privatization, which is the main purpose of amendment 28.
For this reason, | also havefitifilty in examining the constitutionality of the
violation of inmatesd6 rights caused
purpose of improving the welfare of the inmates as proposed by my

d
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colleague. Moreover, in my opinion there is a concern thaeifaccept the
balancing formula proposed by my colleague Justice Procaccia, this will
undermine to a large degree the manner in which the limits of permitted
violations of human rights are defined within the context of the limitations
clause, because it mde assumed that in a considerable number of cases
(and especially when we are speaking of an act of legislation that satisfies the
requirement of the proper purpose),
value of public interest that is weighed tire scales against the violated
human right into another human right (and in this regard | attach no special
importance to whether we are supposedly speaking of the rights of the same
individual). An analysis of this kind is likely to obscure the distorct
between the human rights that are protected in our constitutional system and
the values and interests that may justify a violation of those rights. My
concern is that this conceptual obfuscation contains a potential for weakening
the extent of the cotitutional protection of human rights in our legal system.

Conclusion

69.Amendment 28 of the Prisons Ordinance causes an unconstitutional
violation of the human rights to personal liberty and human dignity that are
protected in the Basic Law: Human Digniand Liberty, and therefore
amendment 28 should be set aside. Since the privately managed prison whose
establishment is regulated by amendment 28 has not yet begun to operate, we
see no reason to suspend the declarationatin@ndmen8 is void for the
purpose of the prison being operated and managed by a private
concessionaire. Therefore, if my opinion is heard, we shall determine that
amendment 28 of the Prisons Ordinance is set aside with immediate effect
because of its unconstitutionality. In order remove doubt, it should be
clarified that we are not adopting any position with regard to the
ramifications of the finding that amendment 28 is unconstitutional on the
relationship between the state and the concessionaire in the field of private
law.

Justice E. Arbel

| agree with the opinion of my colleague the president and with her
reasoning.
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1. I n the presidentés comprehensive opinion
functions and powers imposed on the private concessionaire within the
framework of the Rsons Ordinance Amendment Law (no. 28), 52604
(hereafter: 6amendment 2808), by virtue of w
is being built in Israel. All of the aforesaid functions and powers have been
entrusted to the state since its establishment aodighout its history and
have served as a fundamental element of its sovereignty. The question that
lies at the heart of the petition is whether the state can unburden itself of
these functions and powers and entrust sovereign functions and powers to
private enterprises. Like the president, | too am of the opinion that the answer
to this question is no. | would like to add three emphases of my own to her
opinion: these relate to the exclusive role of the state in employing coercive
force, the violation oftte human right to dignity as a result of establishing
the privately managed prison and the concern inherent in the privatization of
prisons of a conflict of interests in certain matters.

2. Following the classical philosophers in the field of politicakace,
which my colleague reviewed in her opinion, the power to exercise coercive
force to deny or restrict liberty is given to the state by virtue of a
met aphori cal 6soci al contractdé that 1is made
in it, in which the citiens voluntarily given the state the power to deny
liberties and to make use of coercive forcger alia in order to guarantee
their protection and security and to protect their property (see also Elie
Barnavi 6s s uThe Rige of the Mbderdese (1996) KHebrew),
at pp. 6876, 8289, 97108). This power that was entrusted to the state as the
agent of the political community | ies at th
sovereign functions, alongside the power to maintain an army, a police force
and courts. The transfer of these functions from the state to a private
enterprise undermines the justification that underlies the exercising of the
power and amounts to a refusal by the state, albeit only a partial one, to play
0i ts part 6 tiaat It méikes the statd aablystarder that does not
seek to realize independent goals of its own.

Indeed, it is the state that, by virtue of the social contract, realizes the
wishes of the community. It is the state that, under that same contract, is
given the powers to implement these wishes. And it is the state only that is
entitled to exercise coercive measures and employ force in order to realize
this purpose, while taking into account public considerations and no others.
Only the state has the power tbstil the collective aspiration of the
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community and to reflect the O0general wishe
the human rights of each of its individuals (see E. Pdbeiyatization as
Publicizationd Privatized Bodies in Public La{2005), at p. 2), including

those whose voices are not heard, since it alone is motivated by the interests
of the general public. Only when the state wields this power does it have
democratic legitimacy because of the consensual aspect and the nature of its
purposes. Té agreement between the citizens and the government is not fully
realized by transferring the power to employ coercive force, including by
means of holding someone in prison, but also by the state being the one that
exercises the power as the agent ofgbktical community, since otherwise

the justification for its existence will be undermined (see P. Moyle,

6Separating t he Al l ocati on of Puni shment
Theoretical and E m®Britishi Jouandl of Cbnsnelogy at i ons, 6 41
83 (200)).

By transferring these powers to a private enterprise, we are no longer
dealing with the realization of the wishes of the individuals members of
society on the basis of their consent to transfer natural rights to the
community in order to promote ordand security, but with the transfer of
powers to an outsider that is not a party to the social contract, is not bound by
the norms inherent therein and does not necessarily seek to realize its goals.
This weakens the moral standing of the stateawis the public in general,
and visavis prison inmates in particular, and de factoweakens the
responsibility and commitment that it owes to the prison inmates, which are
now based only on indirect supervision while the role of formulating criteria
for execising the power is left in the hands of the private enterprise. This
also erodes to some extent the concept of justice, which no longer stands on
its own as a goal in itself, and it may weaken the authority of the organs of
state, the integrity with whiclthey are regarded, public confidence in
government and the nature of democratic government in its widest sense. In
such circumstances, depriving the prison inmates of their liberty loses a
significant element of the justification for it.

3. Transferring he relevant type of powers, which includes significant
and persistent aspects of the use of coercive force that are given to the state
as sovereign, to a private enterprise inherently violates human rights,
including the human right to dignity and the hummight to liberty.

The value of human dignity on which | will focus, which for a decade and
a half has enjoyed a special status of a slgugslative constitutional right in
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our legal system, recognizes the worth of human beings and regards them as

an em in themselves (see A. Bardkegal Interpretatiord Constitutional

Interpretation ( 199 4) , at p . 421; A. Bar ak, 6 Hu ma
Constitut i olHalraklit R41 11994), &t ppt 277, 280). As the

philosopher Immanuel Kant said, a person shouldbeotreated solely as a

means of achieving external goals, since this involves a violation of his

dignity, or in his words: O0Accordingly, the
follows: act in such a way that you treat humanity, whether in yourself or in
any ot her per son, al ways also as an end, a

(Immanuel KantfFundamental Principles of the Metaphysics of Morals

particular, the value of human dignity contains a set of rights without which

mands being a f eaeirg (seaHCAIGH/@mnmitmergton o m

Peace and Social Justice Society v. Minister of FingB28. In the context

before us, this right includesinter alia, O6mi ni mal civilized hun
arrangements for the manner of satisfying these needs in order ta tyhol

dignity as a human being from a psychol ogi
3734/92State of Israel v. Azazif83]). Indeed, when he enters the prison, the

inmate takes with him all his human rights, except for those that he is

necessarily deprived of byhe imprisonment, and especially the right to

freedom of movement. Therefore, the state and the organs of government

have the duty not to violate the inmateds r
extent than required for achieving the purposes of the imprisat. These

are not mere words but a determination that has operative significance (see

CA 294/91Jerusalem Community Burial Society v. Kestenb§34, at p.

526). The question of what will be regarded as a violation of human dignity

requires us to takanto account,nter alia, 6the circumstances of t|
place, the basic values of society and its lifestyle, the social and political

consensus and Ganmirert toweacerardaSodiat Jyshice (

Society v. Minister of Finand82], at para. ). Within this framework, care

should be taken, on the one hand, not to i ni
that every human right is included in it, and on the other hand not to limit its

scope merely to extreme cases of torture and degradation, biecwilt

frustrate the purpose underlying the right (see HCJ 412842, Nature and

Law & Israel Environmental Protection Society v. Prime Minister of Israel

[ 9], at p. 518; Bar ak, OHumapg atlpi gni ty as a
285).
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4. Imprisonng someone in a privately managed prison involves a
violation of the right to dignity that is not merely a potential violation that
depends upon the realization of concerns regarding the nature, standard and
quality of the service that will be provided lblge private operator, but a
violation that is realized and comes into existence when the imprisonment
powers and the powers ancillary thereto are exercised by a private
concessionaire.

Indeed, in addition to the inmate being placed under lock and keefor
whole period of his sentence he is subject to a regime that is marked by the
use of force against him in respect of each facet of his life. During his term of
imprisonment, the inmate loses his independence, the strict daily schedule is
dictated by theprison authorities, and his access to the protections that the
law affords him against a violation of his rights is indirect and restricted.
Alongside this, in prison an inmate is likely to encounter, often in an
unexpected manner, concrete situationarofncreased violation of his rights
in certain circumstances and conditions, including the possibility of being
held in administrative isolation, undergoing a body search that is carried out
forcibly, being prevented from meeting a lawyer subject to wario
restrictions, being subjected to a visual inspection of his naked body, etc..
The power to carry out these actions, which include direct and potential
aspects of a violation of the right to privacy, the right to liberty, the freedom
of movement, the rigt to dignity and additional rights, is also granted under
section 128R of the Prisons Ordinance, albeit subject to various conditions, to
the governor of the privately managed prison.

Granting a power to employ invasive powers of these kinds to someone
that is chosen by a private concessionaire, who is motivated by business
concerns and is not subject to the authority and direct supervision of the
government authority, its public traditions, its written and unwritten rules, the
interest of the general publ or the considerations that underlie the
imposition of the sentence, undermines the rationale justifying the use of
force as a proportionate measure for realizing public purposes. It implies
arbitrariness, lessens the worth of human beings and viots@sdignity.
Employing coercive force in such a situation no longer relies on the broad
consensus that is intended to allow a safe society, but on a shirking of a
significant part of the direct responsibility and the need for accountability. It
abandonshte prison inmate, who is already at the bottom of the social ladder
and in a sensitive and vulnerable situation, to his fate.
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5. Moreover, transferring imprisonment powers from the state to a party
whose main purpose is by definition the pursuit of piafittes the inclusion
of foreign and irrelevant considerations among those weighed by that party.
These are inconsistent with the need to guarantee the rights and welfare of
the inmates. This conflict of interests does not need to be redkztattoor
to find any practical expression, but it is not eliminated even if, as the
respondents claim, the privatization may achieve its stated goal of benefiting
the inmates and improving their conditions in certain respects. The fact that a
private enterprise, wbh is chosen and operates on the basis of its ability to
maximize income and minimize expenditure, is given the powers under
discussion, with their invasive elements, is sufficient reason to regard actions
that are usually permitted as forbidden; it vielathe human dignity of the
prison inmates and exacerbates the violation of their liberty that is caused by
the actual imprisonment.

l ndeed, i mpri sonment power s ar e not [ i mi
administrative matters that do not involve any exercfsdigcretion by the
responsible party in questions concerning a violation of human rights.
Examples of this can be found in amendmentig@&r alia, in the power
given to the governor of the prison to order an inmate to be held in isolation
for a period 6 up to 48 hours in certain circumstances and under certain
conditions (s. 128R(c)(1) of the Prisons Ordinance); the power of the
governor of the prison to order an inmate to provide a urine sample, to
conduct an external examination of his naked bodytargearch his body
while using reasonable force in certain circumstances and under certain
conditions (s. 128R(c)(4(b) of the Prisons Ordinance); the duty of the parole
board, when it considers the possibility of
imprisonment, also to take into account, among its other considerations, the
recommendation regarding the inmate given by the governor of the privately
managed prison (s. 9(7) of the Release from Imprisonment on Parole Law,
57612001), etc.. These powers invohe large element of discretion
regarding parameters and criteria for exercising the power. Introducing
economic considerations as independent considerations and even paramount
ones, without it being necessary to reconcile the profit considerations with
those underlying the imprisonment and the manner of implementing it,
subordinates those considerations that are normally of the greatest
importance to business considerations and allows them to be realized only in
so far as they are consistent with the ecorgrarpose, which constitutes the
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premise. Thus the main goal of exercising the power of imprisonment openly

and unashamedly becomes a business goal; the inmates beéediactoa

means of realizing this goal; the O6cust ome
accaintable are its shareholders; the scope of considerations is restricted and

may become distorted; and the public purposes underlying imprisonment

unintentionally become a secondary goal. The aspiration to reduce costs,

which according to the supporters tife market economy approach is

restrained in ordinary business activity by
market mechanism and competition, has no restraint in the present case

where there is no competition (which is certainly as it should be). In such

circumstances, this aspiration is likely to conflict with the need to protect

i nmatesd rights, which costs money. Pel eg, \
broader context, aptly said that
6The altruistic trust approach, which pr

law, will not be voluntarily upheld by the privatized body.

Between the interests of the individual and the privatized

enterprise there is a hugenflict of interestfemphasis in the

original). Respecting the constitutional rights of the individual

costs a cosiderable amount of money. The privatized enterprise

seeks to make a profité Minimizing expend
reduction in the welfare and even the health of the patient. The

corporation seeks to provide a service, but mainly to make as

large a profitas possible as quickly as possible. It regards itself

as loyal to itself onlyé The worker in th
regards the owner as hi s iboss, 0o as a ki
influences his welfare. Naturally he will do whatever serves his

e mp | s wpterest) thereby serving his own interest. In a choice

bet ween the employerds interest and the
choice wil.l be clear e

The inherent conflict of interests is between the aspiration of the
privatized enterprise to make as much pra$itpossible and the
interest to improve the quality of the privatized service. The
concern is strengthened when the customers are needy and
weak. Privatization in the public interest is a privatization that
ultimately improves the quality of the serviaetherwise, one

may well ask whether the privatization is really in the public
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i nt er e s tPdvatizatPre hse Rublicizationd Privatized
Bodies in Public Lawsupra at p. 63).

As we have said, the violation of the rights of prison inmates, and
especidl the right to dignity, is not necessarily a concrete or a direct one.
Admittedly, it is not possible, for example, to allay utterly the concern that in
so far as the directors of the privately managed prison choose to reduce their
costs for the salariesdf prisonemployeesvhom they employ, this will lead,
inter alia, to the employment of less experienced and qualified staff, who will
change frequently and find it increasingly difficult to contend with the
sensitive situations that arise from time to timethe prison. It is also not
possible to rule out for certain the fear the hidden interests will be taken into
account and that there is an increased risk of corruption when the party
operating the prison is a private enterprise. But it is difficult tawd
unequivocal operative conclusions from this potential that there is a greater

probability of a worse violation of

managed prison. The same is true with regard to concerns that the quality of
services that will be pwvided by a privately managed prison in fields such as
health care, drug addiction rehabilitation, professional training and general
rehabilitation, whichprima facieare addressed in the contract between the
state and the operator of the prison (see ¥,Rerime Pays: What can be
Learned from the American Experience in Privatizing Prig@gus/a Centre,
2002)). But even if it is not possible to point to a specific violation, the
transfer of the power to operate a prison to a private enterprise creates the
impression that irrelevant considerations are involved when the invasive
powers are exercised, something that undermines the moral authority
underlying the activity of that enterprise and public confidence in it (Feld),
since even if justice is done, & not seen to be done. This is not a mere
matter of aesthetics; the harm is real, since it upsets the delicate balance
between the need to deny the liberty of the inmates in order to realize the
social purposes at the heart of the criminal law and sentgpailicy, and the
desire to protect the basic rights of the inmates even while they are paying
their debt to society. This results in an independent violation of the right of
prison inmates to dignity.

6. It is true that the supervision for which the eté responsible and
the standards which the private concessionaire is required to meet seriously

curtail the concessionairebés ability

inmates in the privately managed prison to its profits. Indeed, as the pteside

t

nmat e

o

S

ac
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said, amendment 28 includes several mechanisms that reduce the concern of

a violation of the basic rights of the inmates and provide an effective

6addressd6 to which complaints and grievance
prison may be sent.

However, not onl is it questionable whether these supervisory
mechani sms are capable of oO0coveringdo al/l t h
concern that the human rights of the inmates will be violated, since it is
sometimes hard to predict how these will occur, but il doubtful
whether they can truly locate and identify the nature of the considerations
underlying the employment of an invasive measure that is formally permitted
by the law, and prevent the preference of economic considerations when
these involveavioat i on of the inmatesdé rights. At th
remembered that prison inmates are often a particularly weak sector of the
population, and while in the prison they are in a susceptible and vulnerable
position where they have been deprivedaokignificant number of their
rights. In these circumstances, since the activity that takes place in the prison
is hidden from the light of day, it is questionable whether some of the
components of the supervision mechanism, which depends upon a direct flo
of information from the victim to the supervisory body so that the latter can
exercise its authority, will be effective. Therefore, the supervisory mechanism
may become of limited value in ensuring that the privately managed prison
discharges its dutiesyith the result that the concerns are not addressed.
Moreover, the supervisory mechanism naturally provides relief in certain
situations only after the event, and sometimes a period of time may pass
before it is possible to prevent the continuation ofnaasive practice. When
we are dealing with the most basic of human rights like those that concern
prison inmates that are serving their sentences, this fact may have serious
repercussions. Even in places where the private concessionaire has incentives
that are designed to induce him to improve from the outset the services that
he provides, there is a difficulty in the fact that his decision as to whether to
succumb to these incentives depends upon the degree of benefit that they
afford him relative to theost of improving the service he provides. Finally,
as the president said, the aforesaid supervisory mechanism, which seeks to
contend with every problem on an individual basis, cannot contend with the
fundamental difficulty inherent in the transfer of ingenment powers and
the accompanying powers to a private enterprise. To a large extent, the
detailed provisions regarding the mechanism highlight this difficulty.
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7. This court has said many times tBat

6Any human right that esentwheman being has i
he is held under arrest or in prison, and the mere fact of the
imprisonment does not deny him any right unless it is required
and implied by the actual loss of his freedom of movement, or
when there is an expresgHCprovision of | a
337/84 Hukma v. Minister of Interior{35], at p. 832; PPA
4463/94 Golan v. Prisons Servicfll]; HCJ 355/79Katlan v.
Israel Prison Servicg20], at p. 298).
The harm to a prison inmate held in a privately managed prison includes
an independent elemeof a violation of his dignity that goes beyond the
violation that derives from the imprisonment itself. Indeed, if the state
chooses to discharge its responsibility for a prison inmate by means of
indirect supervision of the prison in which he is hehk dignity of that
inmate is violated. If an inmate is held in a prison where the prison
employeesare chosen by a private prefitaking enterprise on the basis of
unclear criteria, the dignity of that inmate is violated. If the liberty of an
inmate is deied on an ongoing basis by a private concessionaire that has
discretion to employ again him fagaching powers that violate his basic
rights, the dignity of that inmate is violated. The value of human dignity
deserves broad protection, even if it is @dfsolute, and in the struggle
against conflicting interests it should be given great weight and protected
against any violation that is unnecessary or excessive. Since in my opinion
the aforesaid violations of titmef i nmatesd ri (
the privately managed prison exceed their economic benefit, which itself is
not free from doubt, and since the mechanisms provided by amendment 28
are incapable of preventing the aforesaid violations, which are of greater
scope than any solution thenay be given to a specific violation, | have
decided to join my opinion to that of my colleague the president and order
amendment 28 to be set aside.

Justice A. Grunis

| agree with the opinion of my colleague the president, subject to the
reservationHat | see no need tddress the issue bluman dignity in the
context under discussiont is sufficient merely tohold that there is a
violation of personal liberty
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Vice-President E. Rivlin

| concur with the opinion of my colleague, the president. ddileague
holds that transferring powers of imprisonment entrusted to the state over to a
private enterprise violates the constitutional human rights protected under the
Basic Law: Human Dignity and Liberty. My colleague also finds that this
violation doesot satisfy the provisions of the limitations clause, and as such,
the Prisons Ordinance Amendment Law (no. 28), &2@#, should be set
asi de. | agree with my colleaguebs
doubt that setting aside Knesset legfisin is reserved for cases in which
there is a fundamental violation of protected constitutional principles that
fails to satisfy the limitations clause provisions. In this case, the arrangement
provided for in the law does not merely alldhe state toeek assistance of
private enterprise in carrying out its sovereign obligations, but rather
constitutes a real privatization of imprisonment and transferral of a
significant part of its powers. The violation involved in the arrangement
undermines the verytrsicture of the democratic constitution. It is also
possible to hold that we are dealing with a violation that exceeds the scope of
the Basic Laws, and lies in the field of the social contract upon which the
existence of the state is founded. Releasingstage from the monopoly
granted to it with regard to the use of force in order to protect the public
interest undermines the principles upon which the entire social and
constitutional foundations of the state rest.

For this reason, as well as for those@g by my colleague the president
in her comprehensive opinion, | concur with the conclusion that amendment
28 of the Prisons Ordinance is void.

Justice A. Procaccia

1. This proceeding concerns a constitutional question of great
importance that toucham the limits of what the state may and may not do
when exercising theoercive authoritygiven to it in order to maintain public
order and security, angégarding thd@ransferthereofto private hands. By the
e X pr e soercive rauthority i n  t ¥ | iseancthe rppowers that the
state is given under the law to prosecute criminal proceedings at all of its
stagesd investigation, arrest, trial and imprisonméntwhile exercising the
institutional power t hat al | dolae it

t

(0]

reasoni nc

rest.
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additional human rights that he has, including the sightprivacy, freedom
of occupation, property and sometimes even his dignity as a human being.

2. My colleague, President Beinisch, devoted extensive legal research
and analysis to the complesubject of the relationship between the duty of
the state to maintain public order and security in its broadest sense and to
afford a basic protection of human rigbtsin this case, the rights of prison
inmatesd in the context of the question whether ttate may unburden
itself of its direct sovereign duty to manage prisons and transfer it to private
hands. | agree with the conclusion that in the complex balance between these
values, the necessary outcome is that the sovereign responsibility of ¢he stat
to manage a prison and its duty within that framework to exectisecive
authorityover the individual as a part of the process of enforcing the criminal
law and implementing sentences, cannot be transferred to private hands. This
is because of the parttial that the core human rights given to a prison inmate
may be violated to a greater extent than is permitted under the limitations

clause in the Basic Law: Human Dignity and
Lawd) . Therefore, a me mlidanmce f(New \2r8ionjpf t he Pri so
57321971 (hereafter: 6the Prisons Ordinanceb6
set aside.

3. I would like to make several comments regarding the analysis of the
constitutional violation inherent in amendment 28 of the Ordinance, and
egecially with regard to the manner of striking the constitutional balance
between it and conflicting interests and rights for the purpose of examining
whether it satisfies the conditions of the limitations clause in the Basic Law.

The limits and restraindf sovereign powed the doctrine of balances in
the exercise of sovereign power

4. The state has authoritgver and responsibility for all stages of
criminal proceedings. The social contract on which the democratic political
system ipredicatecassumeshiat for the purpose of ensuring the existence of
human society, public order is essential, as well as a sovereign body that will
be responsible for maintaining it. The state is responsible for preserving a
normative system that will define the rules of whaman beings may and
may not do, and it will enforce compliance with these as an essential part of
the protection of public order (H.L.A. HaBunishment and Responsibility
(second edition, 2008), at pp54.

5. The enforcement of norms of conduct, fathich the state is
responsible, incorporates a power to exercise authority over individuals who
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breach the rules of conduct and thereby undermine the social order. For this
purpose, the executive branch is given powers to investigate, arrest, try,
sentene and imprison. Exercising these powers naturally involves a potential
violation of the basic rights of the individudl his liberty, occupation,
property, privacy and sometimes even his dignity.

6. The potential violation of human rights that is inherémtthe
exercise of sovereigroercive authoritywithin the context of criminal
proceedings requires a strict definition of the limits of sovereign power.
Indeed, the rules concerning the exercise of sovereign power have an inbuilt
system of checks that deés its limits. The existence of sovereign power and
the restrictions inherent in the exercise thereof are inseparable. The
legitimacy of the exercise of sovereigoercive authoritypver the individual
is derived from the restrictions on this power.rigmates in the outlook that
it may be exercised only to the limited degree necessary for maintaining
public order, while violating the basic rights of the individual to the smallest
degree possible. The restraint of sovereign power that is exercisethever
individual lies at the heart of the democratic system of government, afd is
its very essence (CrimFH 10987/8%ate of Israel v. Cohd@22], at paras. %
of my opinion).

7. Alongside the substantive criminal norms determined by the state for
the purpose of ensuring public order, it is given powers to enforce these
norms in a criminal proceeding. Within the scope of these powers, it
authorized to conduct interrogations and searches, seize property, carry out
arrests, hold trials, impose sentenaas imprison convicts. In the course of
enforcing the norms in the criminal trial, human rights are violated,
sometimes seriously. The rights to liberty and dignity, freedom of movement,
freedom of occupation, property and privacy may be violated. Thanai
proceeding and the basic rationale underlying it are based on an essential
balance between the enforcement power given to the sovereign authority and
the protection of the basic rights of the individual involved in that
proceeding. The basic rules tife criminal proceeding are intendeadter
alia, to restrain the sovereign power that is exercised over the individual
involved in it and restrict it to the minimum necessary for achieving its
proper purpose.

8. Therefore, at every stage of the crimipabceeding, whether it is the
criminal investigation, the trial, the sentence or the imprisonment, a balance
is continually required between the exercise of sovereign force that is
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required to enforce the law and the protection of the human rights of the

suspect, accused, convict and prison inmate. The organs of the state, which

are each responsible for a different stage of the criminal proceeding, are

constantly required to strike a balance between the essential degree to which

executive coercive authorityis exercised over the individual and the

maximum possible protection of his basic rights as a human being, on as

wide a scale as possible, subject only to realization of the proper purpose of

the criminal proceeding. This applies to police officers atitivestigation

stage and when arresting a suspect; it applies to the court during the trial and

when passing judgment; and it applies to the Israel Prison Service authorities

when an inmate is serving a custodial sentence, which is also a part of the

crimin a | proceeding (A. Har el , OWhy Only the
Sanctions:The Case Against Privatelegal I nflicted
Theory113 (2008) (according to the version in the appendix attached to the
petitionersd notice)).

9. The enforcemenpower that is given to the state in the criminal
proceeding is a power that is limited ttee achievenent ofthe enforcement
purpose and no more, and it is basedia@oncepbf proportionality: human
rights should not be violated in the criminal procegdinless it is to uphold
an essential public interest, and to an extent that is not excessive in the
constitutional sense of this term. The police investigators, who are
responsible for exercising the authority of conducting a criminal investigation
and who have the powers to carry out interrogations, make arrests and
conduct searches, are subject to restrictions on the exercise of the powers
given to them in order to protect the rights of the person under investigation,
including his liberty, dignity angrivacy. These limits on their power are
dictated solely by the essential needs of the investigation, and exceeding
these limits is not permissible (cf. HCJ 5100Rdblic Committee Against
Torture v. Government of Isra¢B6]). In conducting the trial angassing
sentence, the court is responsible for striking a balance between the
sentencing power that it exercises over the offender and the concern for his
rights as a human being and his rehabilitation. In the last stage of the criminal
proceedingd the d f ender 6s a4 rthe rpiiseno autmeities, as
organs of the state, have sovere@percive authorityto take steps against
inmates in order to maintain order and security inside and outside the prison.
This power is also limited in nature to whatissolutely essential in order to
achieve the purpose for which it is exercised, and the authorities may not
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exercise it in a given case beyond what is necessary. Thus sowareigive

authorityand the exercise thereof over the individualramed in aconstant

tension between guaranteeing the basic rights of the individual and protecting

the communityés interest in maintaining orde

10.Limiting and restraining sovereign enforcement power derives from

the respect for human rights a constitutional system of government. The

recognition of human rights a&fevatedights is intended to protect the status

of the individual in society and the status of the minority against the power

wielding majority. Basic rights, which include thehts to life, liberty,

dignity, occupation, property and privacy, are intended to safeguard not

merely the life of the individugler sebut also the quality and meaning of his

life in accordance with modern constitutional thinking. The principle of

limiting sovereign power is a part of a general constitutional philosophy that

is based on a recognition that in order to maintain a proper communal life, it

i s essential to provide a solution to soci

security, while at the samare respecting the basic rights of the individual.

This combination of guaranteeing the public interest while protecting the

rights of the individual lies at the heart of the constitutional system of

government. It requires a continual balance betweere theas forces, around

which the constitutional world revolves. The duty of striking a balance makes

each of these values a relative one that cannot be realized absolutely.

Notwithstanding, these conflicting values derive from the same source and

reflect a gneral ethical outlook of a recognition of human rights in a

civilized society. Human rights, despite thlevatedstatus given to them in

the constitutional system, are not absolute but relative, and they need to be

balanced against and coexist with thesential interests of society. On the

other hand, the sovereign enforcement power that is intended to protect

public order, which is reflected in the criminal proceeding, is limited solely to

what is absolutely essential for achieving its proper goalesxercising it

involves a violation of human rights. The tension that exists between the

public interest in maintaining order and public security and the protection of

basic human rights and the duty to strike a balance between them are among

the most prminent characteristics of the system of government and

constitutional law.
060The <constitutional revolution does not
society to protect i tself against of fend
revolution was intended to allow a violation of huméaghts in
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order to maintain a social framework that upholds human rights.
It recognizes a need to restrict human rights in order to build a
state that promotes human rights. Indeed, human rights and the
restrictions imposed on them derive from the samecsoand
reflect the same values. Basic rights are not absolute. They may
be restricted. But the restrictions on basic rights are limited to
wha't is necessary to protect human di gni
Bar ak, 0The Constitutionalizati on of t
Fadlowing the Basic Laws antts Implications for (Substantive
and Procedur al) @arillani Lava Studidsaw, 6 13 ( 1)
(Mehkarei Mishpgt5 (1996), at p. 10).
In this tension between the public interest and the rights of the individual,
the tendency is tprotect in so far as possible the scope of human rights up to
the point beyond which the public interest in law enforcement may be
seriously and materially harmed.

The nature of sovereigroercive authoritp nd t he st at eds exerci se

11.The place ofnstitutionalcoercive authorityn modern human society,
the restraint required in exercising it while continually striking a balance
between it and human rights, the danger of a violation of basic rights inherent
in any departure from the proper balaacel the tools and means given to the
state when exercising institutional power, as the party that laid down the rules
for exercising that authority and that bears the legal, moral and public
responsibility for implementing those tools and means, all leadhe
conclusion that the sovereign body that is responsible for making the rules for
exercising the authority should not be separated from the body that operates
and implements them in practice.

12.The social contract, which gave the sovereign the respitity to
define norms of conduct in society, is what also gave it the responsibility for
enforcing them. It delineates, in accordance with the principles of the system
of government, the limits of the exercise of institutional power, the limits
whereofare defined by the duty of respecting rights of the individual as a
human being. The sovereign, which is responsible for determining the
criminal norm and which has been given the poweempunish criminals,
within the broad meaning of this term, is legalbocially and morally
responsible for exercising this power, while complying with all of its
restrictions. In so far as the state is responsible for exercising sovereign
coercive authorityso too it is responsible for guaranteeing the human rights
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of aryone over whom it exercises this authority. This responsibility
determines the limits and restraints of power, and it restricts its scope solely
to what is essential in order to achieve the proper social purpose. The
exercise of sovereigooercive authont and the limits upon the exercise
thereof are one and the same and cannot be separated from one another.

13.The basic rights of persons under interrogation, defendants, convicts
and prison inmates within the framewaork of the criminal proceeding are not
safeguarded solely by the existence of proper norms that are enshrined in law.
Safeguarding them is conditional upon the manner in which the norms
provided by law areenforced in practicéddy the police, the courts and the
prison authorities. Restraint inglexercise of institutional power, which is
the result of the balance that needs to be struck between sovereign coercive
force and the basic rights of the individual, is examidedfactoby its
implementation on a daily basis. In the criminal proceeding,identity of
the party exercising institutionabercive authorityover the individual is of
supreme importance in guaranteeing the proper balance in implementing the
limits of the use of power.

14.1t is the state that has always exercised sovereigrcive authority
over the individual in criminal proceedings. As the party that determined the
norms of conduct and is responsible for their enforcement, it is the party that
is directly responsible for the restraint and checks required by the exercise of
power. It is the party that is supposed to be accountable to the public for the
manner in which its powers in the criminal proceeding are exercised, and it
has the weight of education, knowledge and experience, the tools and all the
essential resources famaking the necessary balances that dictate the limits
of the use of power. The doctrine of balances in the exercise of sovereign
coercive authorityover the individual i s part
sovereign authority. It is not found in the makeafpsomeother party that
originated outside the sovereign authority, for which the duty of striking
balances is foreign to its thinking and is not an inherent part ohodus
operandi

15. Moreover, the state has an effective deterrent mechanism for the
manner in which sovereigroercive authorityis exercised by organs acting
on its behalf, in the form of administrative and judicial scrutofyits
representativés a c. tThi® scaitiny has a significant deterrent effect
against the abuse of sovereigower and authority by representatives of the
state at the various stages of the criminal proceeding. The existence of this
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supervisory mechanism is a most important guarantee of the restraint and
limits of sovereigncoercive authoritythat is exercised @r the individual in

a criminal proceeding. An organ tife state that exercise®ercive authority

over the individual is subject to the administrative supervision of state
authorities, is bound by the rules of ethics and disciplinary procedures of the
civil service and is required to comply with strict legal criteria within the
framework of the judicial scrutiny of its mode of conduct (HCJ 2303/90
Philipovitz v. Registrar of Companigd5], at p. 424).It is therefore
unsurprising that there amgnequivoal restrictions onthe recognition, by

way of interpretation of an implied power to delegate sovereign powers to
private enterprises (I. ZamiAdministrative Authority(vol. 2, 1996), at p.
562). Indeed, such an interpretation is adopted sparingly,rdnavben there

is a real need that justifies it (HCJ 1783M@ifa Chemicals v. Attorney
General [18], at p. 656). If there are restrictions dnferring the
permissibility ofa delegation of a sovereign power involving the exercise of
administrative dis@tion to a private enterprissimilar restrictionsapply a
fortiori to thedelegation of power involvingoercive authoritythat can be
exercised over the individual in a manner that violates the most basic of his
human rights. It has been said of the powf criminal investigation:

drhe power to conduct a criminal investigation involves a power,
and therefore also a danger, of violating the privacy, dignity,
liberty and property of persons under investigati@Public
Committee Against Torture v. Govermmef Israel[36], at p.
831). For this reason, as a ral@ower given by legislation to a
government authority, which authorizes someone to investigate a
suspicion that an offence has been committed, should be
interpreted as referring to the appointmaerfita civil servant who

is subject to the authority and supervision of the government
authority and who is subject to the disciplinary procedures and
rules of ethics that apply to members of
because of the special character of theestigative function,
which when exercised involves a concern of a violation of the
basic rights of the individual, it should be entrusted to civil
servant§(CrimA 4855/02State of Israel v. Borovi87], at pp.
833834 (emphases added)).

16.Ensuring thdimits of sovereign power exercised over the individual
in the criminal proceeding at all its stages also requires it to be exercised in



HCJ 2605/05 Academic Center of Law and Business v. Minister of
Finance 123

Justice A. Procaccia

such a way that it is entirely free of any suspicion of a conflict of interests of
any kind. The involvement of an imgper and irrelevant consideration in the
exercise of sovereigooercive authorityn the criminal proceeding creates a
real potential risk of a distortion of the proper balance between the need to
use power to achieve a purpose in the public interesthengprotection of the
human rights of the individual. The involvement of an improper
consideration in the necessary balance between the public need for the
preservation of public order and compliance with the law, on the one hand,
and the i nttovikertywaradlpérsonalrdigmjtyy on the other, may
undermine the proper equilibrium between the various forces operating in
this sphere and result in improper harm to the individual. Exercising
sovereign power over the individual in criminal proceedisguld be
entirely divorced from improper considerations, and it should be done with a
complete commitment to the rules of restraint in the use of force, upon which
the fate of the individual who is subject to sovereign authority depends.

17.Finally, the sovereigncoercive authorityexercised by the state over
the citizen in the criminal proceeding is a part of a broad soom$ensus
according to which exercising it is essential for maintaining public order and
a proper social life. Thigonsensusassunes that the exercise of coercive
force will be done by the state authorities, which derive their moral and legal
power from the public that has placed its confidence in them. The sovereign
authority is regarded as the trustee of the public and as somdanésw
entrusted by it to manage societyods
individual that lives in that society. This public confidence is not given to any
entity other than the state authorities. A private enterprise that exercises
sovereigncoercve authorityover the individual in the criminal proceeding
does not act as a public trustee. Its status and actions are not based on a broad
social consensus, and its exercise of sovereagrcive authorityover the
individual does not enjoy the essehtlagitimacy that characterizes the
actions of the government.

The risk in transferring the exercise of sovereigercive authorityto a
private enterprise

18.Transferring the exercise of sovereign power to a private enterprise,
which is not one of thergans of the state, is problematic in several respects,
even though it is likely to bring with it, at the same time, social, economic
and cultural benefits that serve the public interest in various fields. When
speaking of a transfer of executive powert tilzludes a real potential for
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violating major human right®8 including a violation of liberty and
dignity & the difficulty in such a transfer is particularly problematic. The
balance and restraint in the exercise of enforcement power at every stage of
the criminal proceeding, for the purpose of protecting human rights, cannot
be relied upon in the hands of a party that is not an organ of the state. The
limits of power are not protected by the basic guarantees that are intended to
serve as a deterrent agsti any overstepping in the exercise of sovereign
power and against any abuse thereof: the private enterprise that is entrusted
with sovereign power involving a potential for violating core rights of the
individual is not governed by the rules of conduut #he criteria that dictate

the manner of exercising institutionabercive authorityand regulate the
action of the organs of state. The private enterprise was not born and brought
up in this framework, it is unfamiliar with its concepts and it has never
internalized the doctrine of balances in the exercise of sovereign power, in all
of its particulars and aspects. The doctrine of balances, which demands that
the public interest in maintaining order should be weighed against the duty to
limit the violation of human rights to what is absolutely essential for
achieving the purpose, is a doctrine that it does not know. The mechanisms of
training, education, supervision and discipline that are built into the civil
service for itsemployeesand which define #arules of exercising sovereign
power, do not apply to it. The constitutional doctrine of balances that directs
the way in which sovereigooercive authoritys exercised at every stage of

the criminal proceeding is not a part of the experience of theatpriv
enterprise when it exercises this power.

19. Moreover, when it receives authority to exercise sovereign power, the
private enterprise isunavoidably associated with substantial concerns
regardingconflicts of interests in its actions. Its entry intcelfis that are
clearly areas of sovereign activity is motivated by private considerations of
profitability. Considerations ofeconomic feasibilityand private profit
making are completely foreign to the doctrine of balances in the exercise of
sovereigncoeckive authorityin the criminal proceeding. Introducing various
elements of viability into considerations of exercising power involves a
potential for a real violation of the proper equilibrium between the relevant
considerations that should be taken intcaunt when exercising the power
(HCJ 4884/00Let the Animals Live Association v. Director of Field
Veterinary Services at the Ministry of Agricult|fes], at p. 213; HCJ 39/82
Hanfling v. Mayor of Ashdod38], at pp. 54€b42; Haifa Chemicals v.
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AttorneyGeneral[18], at p. 656} . Dotan and B. Medi na, 6The |
Privatization of the PHeabrew WnivdnRew f Public Se
(Mishpatim)287 (2007), at pp. 36910).

20.When sovereigncoercive authorityis exercised in a manner that
violates core human rights including the rights to liberty and dignity a
real concern arises that transferring it to a private enterprise will result in
disproportionate harm to the individual, which may make such a transfer
illegitimate. When sovereign ddrity given to the state, which is capable of
violating core human rights, is exercised by a private enterprise that is
motivated by considerations of its own profit, the moral and ethical basis
underlying the exercise of sovereign power is underminedoring to the
principles of the system of government, this power was entrusted to the
sovereign as a result of a broad social consensus in order to achieve a defined
purpose, and exercising it requires a strict observance of the criteria that are
built into the system. There is no guarantee that these criteria will be
observed by the private enterprise, and when the risk that they will be
breached is likely to violate core human rights, the transfer of the powers
becomes unacceptabdepriori from a constutional viewpoint. Finally, the
private enterprise that exercises sovereigercive authoritydoes noteanin
its actions on the broad confidence that society has in the state as a part of the
social consensuswhich gives the sovereign power and resioiity to
uphold public order. The exercise @jercive authoritypy a party that is not
the state, which violates core human rights, necessarily does not enjoy the
confidence and acceptance of society. It lacks social, moral and constitutional
legitimagy.

21.The existence of state supervision over the manner in which the
coercive authorityis exercised by the private enterprise may to some extent
diminish the potential for harming the individual, but it cannot materially
reduce the extent of the violati inherent therein. Such supervision is mainly
an umbrella supervision, which extends over the whole system and has
difficulty in encompassing, before the event, the whole scope abthiime
actions of the party exercising the power, which are carti¢dantinually A
supervisory mechanism, by its very nature, reacts only after the occurrence of
an unconstitutional violation of human rights and focuses on the general
normative aspect of the activity, as distinct from ordinary everyday activity,
which presents the great danger of harm to the individual. By privatizing the
exercise of sovereigreoercive authority the discretion to exercise this
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authority is given to the private enterprise, even if the general guidelines and
policy guidelines are laid dawby the sovereign supervisory body. State
supervision does not provide a proper solution to the dilemma involved in
privatizing a power to exercise sovereigoercive authority nor does it
materially reduce the potential for harm to the individual tkalikely to
result from such a privatization.

22.Severing the essential connection between the party responsible for
exercising the sovereign authority in order to maintain public order and the
party responsible for guaranteeing the core human righteeahtlividualas
the authority is exercised is likely to cause considerable harm to the
democratic constitutional basis on which the political system in Israel is
based. Entrusting sovereignercive authorityn the criminal proceeding to a
private enterpse involves significant harm of this kind.

The constitutional violation in transferring sovereigoercive authorityto
manage a prison to a private enterprise

23. Sovereigrcoercive authoritywhich is exercised within the framework
of the criminal proeeding, does not end when sentence has been passed and
the judgment becomes absolute. Enforcement of the judgmemtay of
imprisonment is an additional element of the criminal proceeding, in which
the organ of state is given the power to exerciseoigcive authorityin order
to carry out the judgment, while guaranteeing order and security both inside
the prison and outside it.

24.The prison inmate is subject to inherent restrictions that derive directly
from his imprisonment. Thénfringement uporthe freedom of movement,
the freedom of occupation, the right to privattye right toproperty and the
freedomof expression are a direct consequence of his imprisonment. But the
restrictions on the human rights of the prison inmate are not limited to these.
His rights may suffer additional violations as a result of the measures taken
against him by the prison authorities in order to ensure the proper running of
the prison and to protect the safety of its inmates and the public outside it.
The authority thatmanages the prison has powers to impose various
restrictions on inmates in order to maintain order and security inside it,
protect the safety of the inmates and the security of prison visitors, and
ensure the security of the public outside the prison apaisks that the
inmates imprisoned inside it may present. The management of the prison
should protect the public from the concern that criminal offences may be
committed by inmates inside the prisan outside it, and from serious
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infractions of order ath security inside it. Sometimes, restrictions need to be
imposed on inmates for general considerations of state security (HCJ 2245/06
Dobrin v. Israel Prison Servicg39]). The exercise of sovereigtoercive
authority for achieving these purposes adds le infringement uponthe
i nmatebs core human rights t hat i
imprisonment. It depends on the existence of public purposes of special
weight that justify an additional v
by the managment of the prison. The exerciseamiercive authorityfor this
purpose should satisfy the tests of the limitations clause in the Basic Law.
The more significant the human right involved, the stronger the reasons that
are required for violating it. The rasures adopted against a prison inmate to
maintain order and security in their broad sense should not become an
additional element of the sentence that was imposed on him. Their purpose is
to achieve essential public goals that are required by the pr@rergement
of a prison (PPA 4463/9@olan v. Prisons Servidd1]; HCJ 337/84Hukma
v. Minister of Interior[35], at p. 832; CrimApp 3734/93tate of Israel v.
Azazmi[33], at p. 81). The exercise gbercive authorityin managing the
prison is subject toht doctrine of balances that applies to the exercise of
sovereigncoercive authoritythroughout the criminal proceeding at all its
stages. The guiding principle in this doctrine is intended to give maximum
protection to the rights of the prison inmate Isattthey are not violated to a
greater extent than what is essential for achieving the proper public purpose.
25.Thus,the exercise of sovereigroercive authorityn the management
of a prison, which involves violati@nof the core rights of the inmatés
beyond the violation caused by the imprisonnpartsed is subject to the
doctrine of balances that characterizes the exercise of power at all stages of
the criminal proceeding. The legality of the exerciseadrcive authorityn
managing the prisonwhich is intended to secure a public interest, is
dependent upon maximuimsistence orthe rights of the inmate, so they are
not violated to a greater extent than what is required in order to achieve the
proper purpose. The complex balance between theqteot rights of the
inmate and the needs of the prison system is the responsibility of the public
authority, which is responsible for enforcing the sentence. The permitted
violation of the human rights that an inmate retains while in prison depends
upon the existence of a clear public purpose justifying the violation and the
proportionality thereofobrin v. Israel Prison Servidgd9], at para. 23). The
responsibility for such a violation of the core human rights of the inmate is a
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weighty one, and it redgues full awareness and recognition of the criteria
required for permitting such a violation, the existence of administrative,
ethical and judicial scrutiny of its propriety, and especittly absence of
improper considerations that may taint the propscrdtion of the authority,
which should be exercised when considering whether to carry out the action
that causes the violation.

26.The protection of the core human rights that an inmate retains in the
prison is not consistent with the transfer of thevpoto exercise sovereign
coercive authorityto a private enterprise that will be responsible for
managing the prison. Such a transfer is inconsistent with the competent
authority being aware and internalizing the need for restraint and limits in the
exerdse of powelin light of the balance required by the protection of human
rights. The private enterprise is not subject to the complex rules of checks
and deterrents that are included in the rules of conduct that govern the civil
service. Sovereign superiga of the acts of the private concessionaire,
which amendment 28 of the Ordinance regulated, is an umbrella supervision
that does not guarantee sufficiently effective control of the manner of
exercising the discretion and the motives involved thereimdny cases, the
supervision is carried out after the event and is incapable of preventing from
the outset the harm to the inmates that is likely to result from the adoption of
administrative, disciplinary and punitive measures that are disproportionate.
In addition to all this, the private concessionaire is motivated by extrinsic
considerations of profit, which naturally taint the objective discretion that
should be exercised for the purpose of using force in accordance with the
doctrine of balances. The maEgement of a prison by a private
concessionaire, which involves exercisoagercive authorityver inmates, is
likely to be motivated by inappropriate considerations, including
considerations of economic viability and profit, which were the goals that led
it to accept the role. In view of this reality, the degree of the potential
violation of the inmatesd rights 1is
is directed at a particularly weak sector of the population, whose members in
any case have bealeprived of some of their human rights as a result of their
conviction and the custodial sentence imposed upon them. The danger that
irrelevant considerations will guide the private enterprise in carrying out its
duties and in exercisingpercive authoty over the inmates is immediate and
real. The considerations of increasing economic efficiency and the profits of
the private enterprismay lead, for example, to a reduction in the staff that

signific
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operates the prison, a lowering of standards in order to eéedosts, and
consequety to harshermethods of supervising the inmates, whidbuld
potentially involve areduction inthe measureof movement and freedom
given to them within the prison compound. The violation of the remaining
liberty of the inmates, beyd the essential violation caused by the sentence
of imprisonmentas such is a distinct possibility, that if realized would
materially and seriously violate a
Only the State may Inflict Criminal SanctioriBhe CaseAgainst Privately
I nflictedupBatp.25.i ons, 6
27.Moreover, the exercise of sovereigpercive authorityover prison

inmates by a private concessionaire does not enjoy a wide social consensus
and public confidence as the nature of the poweuires. It does not
guarantee that the umbrella of human rights, which extends over every
human being asuch including an offender in prison, will be upheld and
protected, and that any violation thereof will always be conditional upon the
reservations iguired by the constitutional systerDdbrin v. Israel Prison
Service[39], at para. 23; HCJ 355/#atlan v. Israel Prison Servicg0]).
The exercise of sovereigroercive authoritypy a private enterprise in the
context before usontradictsour basic sese of justice, which tells us that the
exercise ofcoercive authorityover prison inmates, whose core human rights
have in any case been violated, should be done by the state, which is familiar
with the requirements of the restraint of power, and whick hal
administrative, legal and moral responsibifity exercising this power. This
was well defined by Prof. Harel in the aforementioned article, where he said:

6The most fundament al task of the

justly. Just governance naiges the state to govern its citizens

under constraints dictated by justice. Just governance

presupposes the guidance of behaviour and the issuing of

prohibitions. Note that the integrationist justification provided

here is premised on the assumption that state is justified in

issuing prohibitions and that the violations of these prohibitions

justifiably trigger the infliction of sanctions. The integrationist

justification aims to show that when these conditions are

satisfied, the state, and the statdone, ought to make

determinations concerning the severity of these sanctions, and

then inflict them. The state cannot thus delegate these powers to

private entitiesd (Harel, 6 Why
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Criminal Sanctions: The Case Against Privatelynflicted
Sanctsumaasp. 18).
28.The legal justification and moral authority for violating the basic

liberty of a person by means of imprisonment and exercising coercive force
over him in prison depend upon the exercisecoércive authoritybeing
entrusted to organs of the state, which ar
protecting the values of social order, on the one hand, and the basic rights of
the individual, on the other. Failing to comply with this condition undermines
the legitimacy of lav enforcement and sentencing, and the moral basis for
exercising institutionatoercive authorityover the individual offender (J.J.
Dilulio Jr., 6What 6s WrPub.ting66 {@988)hat Pr i vat e Pr i
pp. 7983).

The purpose underlying amendme8td? the Prisons Ordinance

29.Investigating the purpose of amendment 28 of the Ordinance is
essential for the valuebalancing endeavour needed to assess the
constitutionality ofthe legislative arrangement that transfers the management
of a prison to a [wate concessionaire.

The president in her judgment emphasized the economic pudposk
realizing an economic saving for the state by transferring the management of
the prison to a private enterprie that underlies the amendment of the
Ordinance as theone that reflects the main concrete purpose of this
legislation. According to her, if improving prison conditions is the general
purpose underlying the amendment, the economic purpose of saving money
is the specific purpose of the legislation. This is vdhet says in this regard:

O0The purpose underlying the enactment of amendment 28 and
the special arrangements provided in it was, therefore, an
economic purpose. In our opinion this is the main public
purpose that amendment 28 sought to achieve and iteis th
r ai s o nthat @ndetlieset;, had the economic savings not
been the main consideration taken into account by the
legislature, there would have been no need to enact amendment
28, and it would have been possible to contend with the problem
of overcrowdng in the prisons by building additional state
managed prisons or by improving the existing prisons, in
accordance with the normative framework that existed prior to
the enactment of amendment 28. It can therefore be said that
although amendment 28 wasaeted with the aspiration of
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improving the prison conditions of the inmates, the purpose of
the concrete legislative arrangement chosen as a means of
achieving this worthy aspiration is to achieve as great an
economic saving aspgpao®si bl e for the state
In my opinion, the crux of the basic purpose of amendment 28
somewhadtifferent, and even though it does contain an element of economic
efficiency, that is not the main motif but only a secondary one. Identifying the
purpose of the law and sitemphases is of great importance for its
ramifications on the balamg of valuesrequired for examining the
constitutionality of the law.

30.As | understand it, the main purpose of the amendment to the
Ordinance, as can be seen from its legislative dracind and its context, is
to promote the welfare of the prison inmate by reducing the serious
overcrowding that currently exists in the prisons, improving the services
provided in them and expanding the treatment and rehabilitation programmes
available tothe inmate. These purposesight have been realized by
privatizing the management of the prison, which would allow the state to
save large amounts of money over the period of the concession, which is
twenty-five years.

31.The prison system has alwaysugigled with the obligation to uphold
the right of the prison inmate to basic living conditions as a part of the
protection of his dignity as a human being, even when he is imprisoned for an
offence that he committed against society. Guaranteeing basitg livi
conditions for the prison inmate, as a part of his human dignity, also requires
a proper bal ance between the inmateds huma
standards and the statef6s obligation, with i
these standards (HCJ 304 Physicians for Human Rights v. Minister of
Public Security10]).

32.The phenomenon of major overcrowding in Israeli prisons seriously
violates the movement and breathing space of the inmate in the prison
compound. Over the years, the state haggted with a situation in which
even the basic right of every inmate in Israel to sleep in a bed during his
prison term has not been fully respected. The significant increase in the
number of prison inmates and persons held under arrest in Israel, thes seri
long-term security problems that result in an increase in the number of
security prisoners and detainees, the rise in serious crimes and the escalating
number of foreign workers and illegal aliens held under arrest until they are
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deported have all sigficantly increased the need for the resources and

means required to maintain prison facilities to the required standards. These

basic needs 6consumed6 the resources all oca
managing prisons and detention facilities, and it is baifthd the additional

resources needed to improve the welfare of prison inmates.

33.This court has held that the Basic Law: Human Dignity and Liberty
enshrined the right to human dignity as a constitutional right and that this
also includes the right thasic living standards that are intended to preserve
the image in whicthumanitywas created (LCA 4905/98amzu v. Yeshayahu
[40], at pp. 375376; HCJ 5578/02Manor v. Minister of Financ§25], at p.
736; HCJ 366/0€ommitment to Peace and Social JusBoeiety v. Minister
of Finance[32], at paras. 145; Physicians for Human Rights v. Minister of
Public Security{10], at para. 9). This approach has also been applied to the
constitutional human rights of inmatén state prisos It has been held
thato

0A sentence of i mpri sonmeatt i mposed on &
deprive him of the constitutional human rights given to him by
the principles of the constitutional system in Israel. The prison
inmate is deprived of these rights only to the extent that the
restrigion thereof is a necessary consequence of his loss of
liberty as a result of the imprisonment, and to the extent that the
violation of a protected right satisfies the elements of the
Il i mitations c¢| au $hysicians fot HumanBasi ¢ Lawd (
Rights v. Miiister of Public Securitj10], at para. 10).
Whena persorenters a prison, he loses his liberty, but he does not lose his
dignity (HCJ 7837/04Borgal v. Israel Prison Servic4l], at p. 101).
Providing a personbs basi conforlieigs , which i s
with dignity, is also necessary for an inmate serving his sentence in prison,
and the state is obliged to provide them and allocate the necessary resources
for this purpose. If the state has a duty to provide the basic needs of its
inhabitangs as a part of the right to human dignity, it has an even greater
obligation to the persons who are in its custody and under its protection, for
whom it is directly and immediately responsible. Protecting the dignity of the
prison inmate as a human beingeg beyond the interest of the individual
inmate. It is the interest of society as a whole, which is responsible for
determiningthe moral and ethical norms thapply within itto its members,
including prison inmates, as human bein@slén v. Prisons Seice [11], at
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p. 156). Thus it has been recognized that every prison inmate has a basic right
to sleep on a bed, as a part of the protection of human digtigsicians for
Human Rights v. Minister of Public Seculity], at p. 14). These basieeds

are joined by the neadfor food and drink, clean clothes, fresh air, a
minimum living space inside the prison and responsible medical treatment.
The right of a prison inmate to basic living conditions in prison has therefore
been recognized as a protectematitutional right that can be qualified only
when there is a conflicting value of special importance and particularly great
weight, such as an exceptional emergency that may justify, in certain
circumstances, a violation of the protected right. The statbligatedto
provide these basic living conditions for inmates in its custody, amiist
allocate the necessary budget for this purpose (see, for example, on the
subject of realizing the right of every prison inmate to a Bégysicians for
Human Ridts v. Minister of Public Securifg0]).

34.Beyond the concern for the basic living conditions of prison inmates,
which the state is obliged to provide regardless of any budgetary restrictions,
there are additional el eamemea yso nod tthhee & hanrad e €
cored of the basic conditions. These el ement
reducing the overcrowding in prisons, increasing the physical living space of
the inmate in the prison beyond the basic minimum provided in prison
regulations, improving treatment and rehabilitation programmes for the
inmates, adding cultural enrichment programmes, improving the standard of
the food and medical treatment, and additional matters. Providing these
conditions, which goes beyond the basic needs tiggie tis an obligation to
provide, is of an optional nature, and depends upon the national priorities
reflected in the budgets of state institutions. A welfsteste shouldstrive
unceasinglyto provide these welfare conditions, which go beyond the basic
needs, for its prison inmates. Notwithstanding, its ability to do this depends
upon the complex picture of all the national needs and on the position of the
guestion of prison conditions on the ladder of social issues for which the state
is responsible, aceding to the relative importance of all the national needs.
In the complex reality of social life in Israel, with its many essential needs,
giving budgetary preference to improving the welfare of the prison inmate
beyond the basic standards required byitamot assured.

35.As | understand it, amendment 28 of the Ordinance was mainly
intended to promote the welfare of the prison inmate beyond the basic
conditions that the state is obliged to provide without any qualification to
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prison inmates, in circumatces where the allocation of budgetary resources
for this purpose in the normal budgetary track is not guaranteed. The
amendment to the Ordinance was intended to allow the welfare of the inmate
to be advanced beyond the basic conditions that are profadéim and to
which he is entitled, withraattendansignificant financial saving to the state
0 an objectivethat is not guaranteedy means of ordinanbudgetary
measures Indeed, the explanatory notes to the draft amendment to the
Ordinance begin witkhe following remarks:
6The proposed arrangement is needed beca
Israeli prisons and the direct repercussions thdias on the
conditions in which prison inmates and persons under arrest are
held asrequired by the provisions of thgasic Law: Human
Dignity and Liberty, and by the provisions of the Criminal
Procedure (Enforcement Powérs Arrests) Law, 5756 9 9 6 0
(explanatory notes to the Draft Prisons Ordinance Amendment
(Privately Managed Prison) Law (no. 26), 578203
(GovernmenDraft Laws 73, 5764, at p. 270).
36.l n enacting amendment 28 of the Ordinance
to reduce overcrowding in the prisons and to improve significantly the living
conditions of the inmates beyond the essential minimum. The state gives
details in its reply of 24 October 2005 and in later repiigsy alia, that the
living space of prison inmates in Israel is currently between two and four and
a half square metres per person, as compared with a space of between six and
ten square metrdhat is accepted around the world; that some of the existing
prison facilities are very old and do not provide proper living conditions; and
that a constant increase in the number of prison inmates each year
exacerbates the existing crisis in prison ctads. According to the state, the
privatized prison will significantly advance the welfare of inmates from the
vi ewpoint of improving the inmatebs | iving
rehabilitation and treatment for inmates and the standard of hsical
services that are provided in the prison. The average living space per inmate
will increase significantly, as will the number of social workers; a major
increase in the number of hours of education that inmates receive will also be
possible. In adtion to these improvements, the state will make a
considerable financi al saving (t he stateds
February 2006, at paras.-19).
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37. In its response of 29 August 2006, the concessionaire also emphasized
all of the planned improweents for inmates (para. 98 of the response). These
include more formal education, an increase in the scope of the employment
of inmates in various jobs, an increase in the financial remuneration for the
work, an increase in the physical living space faydnd the essential
minimum, an improvement in the food, an increase in the number of family
visiting days, an increase in the educational staff, an improvement in medical
treatment, an increase in the hours of activity for the inmates and additional
improvements. According to the concessionaire:

6l n practice, a careful examinationé sho
extent the considerable thought that was devoted by the state and
its representatives to drawing up theansactionwith the
concessionaire provides comspensive and thorough solutions
that allay the concerns raised by the additional petitioner in a
manner that ensures that not only will the privately managed
prison not harm the welfare of the inmates in comparison to a
prison managed by the Israel Prisdervice but to a large extent

the opposite is the case: in the privately managed prison the
conditions of the inmates are expected to be better than in the
other prisons in Israel (supplementary main arguments of 31
December 2007).

38.The possibility ofovercoming the problem of serious overcrowding in
prison facilities, of improving the welfare of the inmates beyond the
minimum conditions that need to be provided at all times and in all situations,
while increasing efficiency and making a financial sgvior the state, are to
my mind the main purposes of amendment 28 of the Ordinance. It should be
added that the amendment speaks at this stage of setting up one prison as an
experiment, but the lontgrm planning is that if the experiment is successful,
it will be expanded and this may affectargepopulation of prison inmates,
inter alia by significantly improving both the physical and the therapeutic
and psychological conditions in which they are held in custody in Israel.

The constitutional balancé the relationship between the harm caused
to the prison inmate by privatizing the exercise of sovereign power and the
expected improvement in prison living conditions

39.The privatization of the management of the prison in amendment 28
gives rise to a comitutional question of great significance. This question in
essence is whether the potenti al vi ol ation
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rights that is caused by privatizing the sovereipercive authorityof

managing a prison satisfies the constitutideat of proportionality, in view,

inter alia, of the purpose of the amendment to the law which was intended to

improve the welfare of the inmate beyond the minimum conditions

guaranteed to him and at the same time to make a financial saving for the

state. The potenti al violation of the inmateds
expected to occur as a result of the privatization of the sovereign power,

conflicts with the potential benefit to the inmate deriving from the

improvement in his welfare and his livingoraditions, together with an

economic benefit to the public. What is the result of the balance between

these values, and which of them takes precedence? In this conflict, is the

harm to the prison inmate so great that it justifies setting aside a law of the

Knesset despite the benefit to the inmatebs

40. Constitutional law embodies the basic values and principles of the
legal system. These values and principles require desisiat involve
conflicting interests, values and rightsften the conflict is between types of
interests, values and basic rights that are all of the highest importance (HCJ
73/53Kol HaAm Co. Ltd v. Minister of Interig@2], at p. 880 {100}). The
conflict is resolved by striking a balance between the contpetalues,
where each of the competing factors has its own importance and relative
weight. The decision is made on the basis of the relative weight of the
conflicting values.

61t is only natur al that there are more
less important prnci pl e s ; € the basic difficulty
constitutional thinking is how to ensure objective normative
criteriaé for deciding between the confli
balance and weighing need to reflect the social consensus rather

than the subjective oul ooks of the constitutional ju
judge should reflect the basic values of a nationmefiected in
its nationalway of lifeé The | srael.i jurist formul ates

principles and their relative weight against a background of the

spiritual, cultual and social mores of modern Israeli society.

These mores are naturally influenced by our ancient heritage,

but they reflect the social consensus of the present. However,

objective criteria that provide a solution to every constitutional

problem do not ext. Where objective guidelines cease, the
constitutional juri st is left Afon his ow
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trut ho arrives. From this mo ment ,

lights up his path is the constitutional principle of justice; the

jurist should aspireot t he sol ution that seems

(A. Barak, Legal Interpretation: Constitutional Interpretation

(vol. 3, 1994), at pp. #12).

41.The constitutional purpose is built on the values and principles that the
constitutional norm is intended to readi Sometimes these values lead in the
same direction; sometimes they conflict with one another. In cases where
there is a conflict, a balance needs to be struck between them in accordance
with their relative weight. The balancing formula reflects thetiredaveight
of each value. There is no single balancing formula, but a wide variety of
balancing formulae that adapt themselves to the wide variety of possible
situations that occur in life and the innumerable conflicts that may arise (HCJ
153/83 Levy v. Buthern District Commissioner of Polidd3], at p. 401
{117}).
42.In our case, the constitutional balancing formula between the

conflicting values is especially comple@n one sidef the equation there is
the potential harm to the core human rightstiod prison inmate, and
especially his rights to liberty and dignity, which is inherent in the
privatization of the sovereigooercive authorityin the management of a
prison and its transfer from an organ of state to a private enterprise. The
potential ham to the individual inherent in privatizing the sovereagercive
authorityin managing a prison is very considerable for the reasons that | have
discussed above. It undermines and erodes the guarantees inherent in the
foundations of the legal system fprotecting the limits and constraints of
power, which apply to the state when it exercises its sovereign power. Any
undermining of these guarantees, which may result in a significant violation
of the core human rights of the prison inmate, is of partiyugaeat weight.

43.0n the other sidef the balancing equation, there is the main value of
the amendment to the law, which is intended to promote the welfare of the
prison inmate and improve his prison conditions in various fields of life,
while enhancig economic efficiency for the state. This purpose is of great
weight in itself, since it is intended first and foremost to promote the welfare
of individuals who are already in difficult circumstances. It contributes to the
protection of his dignity and vfare. Expanding treatment and rehabilitation
programmes may also lead to the inmate being released early, thereby
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influencing his liberty and the other basic rights derived from the right to
liberty.

44.The potential harm involved in the privatizationsoivereigncoercive
authority which is likely to violate the liberty and dignity of the prison
inmate, is countered by the purpose of the privatization, which has an aspect
of improving his living conditions in the prison. The improvement in such

condition s has a direct effect on the real

How can this conflict be resolved, when at its heart there are forces, on the
one hand, t hat violate the inmateos
hand, that benefit him andgmote his rights?

45.The dilemma in this balancing equation is particularly complex. It is
not similar to the typical dilemma in which a right of one individual conflicts
with the right of another individual or with a general public interest. In the
equdion in this case, there are conflicting interests and opposing forces that
concern the same individual, the prison inmate. One seeks to eliminate the
potential harm inherent in the privatization of sovereigercive authority
exercised against him in th@ison, and the other seeks to uphold the law,
despite the aforesaid harm, in order to enhance his welfare and improve
prison conditions in the long term. We are confronted with a clash between
conflicting forces that work on the prison inmate as an iddad, where one
seeks to prevent a violation of his basic rights resulting from a privatization
of the force exercised against him, while the other seeks to contribute to his
physical and emotional welfare that cannot be realized, at least at the
moment,in any other way. The general public interest, which is reflected in
the financial saving and greater economic efficiency that establishing the
private prison will give the stateomplementshe factor of enhancing the
welfare and improving the quality dife of the inmate in the privatized
prison.

zati o

rights

46,According to the presidentds approach in

agree, the main problem in the process of balancing the conflicting values,
which is required in order to examine the constitutionalitarobndment 28,

lies in the third subtest of proportionality, within the meaning thereof in the
limitations clause in the Basic Law. The third subtest focuses on the nature of
the violation of a human right that is caused in order to achieve a proper
purpose and it recognizes that the realization of the purpose does not justify
every means that has a rational connection to the purpose and minimizes the

har m. O0This subtest seeks in essence

t
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the end does not justify éhmeans. It is an expression of the concept that

there is an ethical barrier that democracy cannot pass, even if the purpose that

is being sought i s AdalghrLegal Eantredonxa ( HCJ 827 6/ (
Minority Rights in Israel v. Minister of Defend@9], at para. 30 of the

opinion of President Barak). The third subtest of proportionaligthgalin

nature. It is intended to resolve the conflict between the various relevant

factors in a manner that properly reflects the social and moral values

enshrned in the social consensus, on which the democratic regime in Israel is

based.

47.In our case, the question in its ethical context is whahesproper
proportional balance betweeghe improvement in living conditions for the
prison inmate, together Witthe advancement of the economic interest of
increased efficiency and a financial saving for the statelthe potential
harm to the core rights of the inmate that is inherent in the privatization of
sovereigncoercive authorityunder the amendment toeti®rdinance. Striking
the proportional balance between the violation of the rights of the inmate
caused by the privatization of the exercise@ércive authorityagainst him
and between the benefit that will arise in the future to the welfare of the
inmaie and the public in general from establishing a private prison is not
easy. We need to decide which has greater weight: the expected harm to the
prison inmate from the privatization of thmercive authorityexercised
against him, or the importance of inoping the living conditions of the same
inmate in the privatized prison, together with the saving and increased
efficiency in the use of public money. It is possible to state the question as
follows: does the enhanced welfare of the prison inmate antdgeim the
amendment, together with the economic benefit to the siatenish the
potential harm to the inmate as a result of the privatization of the exercise of
coercive authorityfo such an extent that it makes this harm constitutional in
accordancewith the test of proportionality in the narrow sense in the
limitations clause?

48.The need to strike a balance between the constitutional violation of
core human rights and the benefit to the very same person within the context
of the same act of legidlan that is subject to constitutional scrutiny does not
arise often. Itrequika compari son between O6goodd and Oe
same person, largely with respect to the same human rights. This is an
atypical balancing equation that requires soguih the special circumstances
of this case.
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49.In my opinion, in this balance, which is essentially an ethical one, the
benefit to the welfare of the prison inmate, accompanied by a public
economic interest, that will arise from the amendment to thediaes not
mitigate the potential harm to the inmate that will arise from the privatization
of the sovereigrtoercive authorityo such an extent that the harm becomes
constitutional according to the test of proportionality in the narrow sense. The
benefitto the prison inmate and the economic benefit to the state are not
commensurate with, and are even dwarfed by, the violation of the prison
i nmateds core human rights that can be exp:¢
sovereigrcoercive authorityo a private oncessionaire.

50.The potential harm to the individual that is inherent in the
privatization of sovereigrtoercive authorityin the criminal proceeding is
great, and it goes to the very heart of the samidérthat gives the state the
legal and moral fice to exercise sovereign authority over the citizen, while
restraining and limiting this power to the absolute minimum, in order to
protect core human rights. The ethical, moral and legal structure of the
system of government in Israel is inconsistenhwite transfer of sovereign
coercive authorityinvolved in the management of a prison to a private
enterprise, which may seriously harm the individual, even when it is
accompanied by the positive and important purpose of improving the
physical living condions of the prison inmate and also by increased
efficiency and a saving of public money. In the ethical sphere, the duty of
protecting the core human rights of the prison inmate against a serious
potential violation overrides the positive purpose of imprg the living
conditions of prison inmates and increased economic efficiency for the state.
It should also be recalled in this respect that improving prison conditions,
which is a part of the amendment to the law, does not concern the basic
prison condibns that are in any case assured by the existing legal position,
but conditions that go beyond the absolute minimum. Achieving an
improvement in prison conditions, although important, cannot outweigh the
potential violation of the core rights of prisormiates, which is inherent in
giving power to the private concessionaire to exercise sovereign authority
over individuals under its control. In a democratic constitaticstate the
price of enhancing the welfare of a person should not be paid in a manner
that causes a possible violation of his core human rights. Such alipoigiel
not be paid, and does re#tisfy the constitutional test.
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51.The potential harm that is inherent in the privatization of sovereign
authority is integral to it and of such a deg that it does not allofor a
process ofexperimenation and arriilng at conclusions inconsequence
thereof. We should seek to improve the welfare of the prison inmate, but not
at the price of allowingnjurious measures to be carried out against hi an
allowing his core rights to be violateaisthe legislation that is under scrutiny
in this proceedingntails

52.The exercise ofoercive authorityn the criminal proceeding, in so far
as it violates the core human rights of the individual, shouldhirenm the
hands of thesovereign authoritywhich is answerable to the public and to the
foundationsof the constitutioal systemfor restraining and limitingit. This
applies to police power, it applies to judicial power and it also applies to the
power to manage prisons and to exercisgercive authorityover prison
inmates.

53.The privatization of public services by transferring the responsibility
to provide them to private enterprises has been effected in recent years in
several fields (D. Barakrez,6 T h e Publ i c Law of Pri
Nor ms and CHaAvivgnivgratslLavd Re8iév (lyunei Mishpat)
461 (2008), atpp. 4727 3 ; A. Beni sh, 60Outsourci
Publ i c LHelwrewdUni8. 8. (Re&v) (MishpatinZB3 (2008)) The fields
that have been privatized includmter alia, the enforcement of civil
judgments, private security guards and security companies, tax collection,
etc.. The problems that arise with regard to the privatization of the
management of a prison aztempletely different from those that arise in the
other fields of privatization from the viewpoint of the scope of the exercise of
sovereigncoercive authorityover the individual that they necessitate, and
from the viewpoint of the extent of their potemtviolation of fundamental
constitutional rights.

54.The privatization of the exercise of sovereapercive authorityn the
management of a prison by transferring it to a private concessionaire should
therefore be set aside, since it does not satisfytest of proportionality in
the narrow sense under the limitations clause.

55.1t need not be said that there is nothing that prevents a privatization of
all of the operations and services that are a part of managing a prison and that
do not involve theexercise of sovereigroercive authorityover prison
inmates.
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56.1 agree with the presidentds position
Ordinance should be set aside in its entirety because it is difficafifly a
ibl ue p e n distinguishtbetweerts vadonsdterms that are all part
of one whole. As stated, this does not preclude the privatization of those
fields of management and services in the prison that do not involve the
exercise of sovereigeoercive authorityin so far as the competent antities
decide that this is proper.

For the aforesaid reasons, | agree with t
amendment 28 of the Prisons Ordinance should be set aside.

Justice E. Hayut

| agree with the opinion of my colleague tReesident, and with her
conclusion that the Prisons Ordinance Amendment Law (no. 28);BX&4
(hereafterAmendment 28), according to which powers to imprison inmates
were transferred to a private concession@sewell as a long list of invasive
powers inherent therein shoud be struck down This is due to the
unconstitutional violation of the inmatdsiman rightso personal liberty and
dignity that results from the establishment of a prison managed by a private
corporation in which the inmates are subject to the authalritg employees.

1. ,ThePresident discussed In her opinion how, according to the basic
views of modern political thinking, the state is responsilide enforce
criminal law andto presere public order by virtue of th&ocial Mntract
whereunder humanhave organized themselves as a society. Hitesident
goes on to say that this stdtenction holdsan invasive power to deprive
offenders of their liberty and that the transfer of this basic and invasive power
to a privatecorporationoperating for profitis contrary to th&ocial Contract
that originally gave these powers to the state, since as a result of that transfer
Ot he exercise of that power | oses a signifi
constitutional right of prison inmates to personal lipéstviolated (para. 22
ofthePr e si d e nt,dosa gregier degreerhpt the actual imprisonment
requires (para. 33 oftHr e si d e nt 6 s Presidantraliscodisqusses Thh e
her opinion additional aspects of the violation of the constitutionatsrigh
prison inmates, and she mentions in this regard the violation of their dignity
as human beings resulting from their imprisonment in a privately managed
prison; she says that this model creates a situation in which the manifestly
public purposes of & imprisonment are blurred and diluted by irrelevant
considerations that derive from the private corporaiatesireto make a
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financi al profit. Thereby, in her opi

whereby the corporation that manages and opethgsprison makes a

financi al profité and therefore her

prison that operates on a preatfiiaking basis reflects a lack of respect for the

status of the inmates &se diudnmamt.fbsei emmismdi dmlar

agree with thePresident in this reasoning and her conclusion that these
violations of the personal liberty and dignity of the prison inmates do not
satisfy the tests of the limitations clause in the Basic Law: Human Dignity
and Liberty, in which theskasic rights are enshrined, because of the lack of
proper proportionality between the social benefit thahendment 28
provides and the human rights violation that it causes.

2. In addition to theexaminationof the constitutionality oAmendment
28 fromthe perspective of the prison inmataghtsto personal liberty and
dignity, | am of the opinion that it is also possible to discuss the difficulties
that this amendment presents from the perspective of the general puhlic, as
law that conflicts with tle basic principles of the system of government and
the legal system in Israel. Much has been written abouSdbil Contract

on the basis of which human beings have organized themselves into states.

SinceSoctallCentr act 6 i s a ted bytthe datherstofi a t
modern political thought, there is a wide range of different views with regard

to the nature and content of this contract (see M.D.A. Freeimdno y d 6 s

Introduction to Jurisprudencéseventh edition, 2001), at pp. 1118; W.

FriedmannLegal Theory(fifth edition, 1967), at pp. 1T 2 7 ; C. KI ei
t he Soci al Contract Bef or eCollegh ef Hi gh

Management Academic Studies L. Rev. (HaMishi38) (2000)). Generally

the state is regarded as having taken upon itkelfrole of protecting the
safety, security and property of its citizens after they wathed natural
rights to protect these interests atmlpunish anyone who harms them. For
the purpose of realizing the role that is designated for it as aforelaid, t
government is given powers and authorities that involve a violation of liberty.
One of the core sovereign powers given to the state in order to enforce the
law and protect the security $ citizens andhe public order is the power to
imprison anyonevho has been found guilty in a trial and who has been given
a custodial sentence, together with all the invasive ancillary powers that go
with it. Indeed, the imprisonment of someone who has been convicted in a
criminal proceeding is the last link in tisequence of actions that comprise
the criminal proceeding for which the state has responsibility throughout.
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This link, which concerns the realization and enforcement of the sentence, is
admittedly the last stage in the aforesaid sequence of actionsothptise
the criminal proceeding, but it is by no means the least important. On the
contrary, to a large extent it is capable of being an indication of the
effectiveness of the whole criminal proceeding. In view of the importance of
the powers of imprisonnm¢ as a major link in the sequence of actions that
are required to enforce the law and according tovibes that the Social
Contract creates a relationship of trust between the government as trustee and
the citizens as beneficiaries, the divestment by dtate of its powers of
imprisonment that it was given by tt8ecial Contract violates the terms of
that contract and the fundamental principles on which the whole system of
government is based and on which {akiding citizens and victims of crimes
rely, since, as we have said, in tBecial Contract they waived the right that
they themselves may bring offenders to justice (for another outlook, which
some regard as a basis for a totalitarian system of government and which
holds that theSocial Contract carbe undermined only by the individual and
not by the sovereign, see Kl ei n, 60On the S
Court obuprd atp.t199c e, 06

3. | concurwith thePresident thait is difficult to locatea constitutional
basis in s. 1 of the BasLaw: the Government fodeterminingthat the
power of imprisonment is a core government power that cannot be
transferredo private handsTherefore the question isvhether the transfer of
this power to a private enterpride with all that this meansrém the
viewpoint of the public in gendrd violates the basic principlesf the
system of governmerih a way that makes it is possible to strike down
Amendment 28 even though these principles are not enshrined in the Basic
Laws. Such a constitutionainove raises problems that this court has
addressed in its decisions over the years (see HCJ 142é8Movement v.
Knesset Speakéd4], at p. 551; HCJ 410/9Bloom v. Knesset Speal{db],
at p. 205; HCJ 5364/9%elner v. Chairman of Israeli Labour Parf6], at
pp. 801802; see also A. Rubinstein and B. Medifibge Constitutional Law
of the State of Israglvol. 1, sixth edition, 2005), at pp. @R, 6769; Y.
Dot an, 6A Constitution for the State of Il sr
t he fConrs tRetvutliutiebewnUniy. &. Rev8(Mishpatini49
(1997), at pp. 17179). It can be said that the approach thiscourt in this
regard is thathe examination ofjuestions of the constitutionality of a law on
the basis of futndatmeantal netriercstpdiemed i n a
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possible, if at all, only in very exceptional and extreme cases, whdawhe
undermines the foundations of the system of government on which the whole
constitution is based. President Barak discussed the gremmincthat should
be adopted in this regard in HCJ 6427K@vement for Quality Government
in Israel v. Knessdil9], where he said:
0 We shoul d do al | we can to deci
constitutionality of a law that conflicts with basic values within
the mntext of a decision regarding the constitutionality of the
law in relation to a Basic Law. Israel is currently in the middle
of a constitutional process that is being carried out through Basic
Laws. Every interpretive effort should be made to decide the
guestion of the constitutionality of the law within the framework
of the arrangement s pibido[¢9], dted i n t he
para. 73 of the opinion of President Barak).
And President Baragoes on to say there that even if there is a narrow
margin tha allows the constitutionality of a law to be examined outside the
framework of the Basic Laws, thiwill happen only in special and

extraordinary cases where the lawquestonunder mi nes 6t he essence

democracy and negates the most basic charaatsrisgquired for a
democratic system of government, & such
the character of the State ofibid sr ael
[19], at para. 74; see also HCJ 4676k8datreal Ltd v. Knessgd7], at p. 28;
A. Barak, The Judge in a Democra¢2004, Hebrew edition), at p. 99). Thus,
even according to the approach that it is not impossibl¢éhis court, in an
appropriate caseo strike downa law that violates fundamental principles of
the system that are not ensied in the Basic Laws, this will only happen in
very exceptional casewhen thdaw in questiorshakes théasicfoundations
of the whole constitutional and democratic system and threatens to destroy it.

4. The phenomenon of privatization that is beaognmore widespread
in Israel has many aspects (see D. Bdtake z , 6The Public
Privatization: Mo d e | s TelANw Univegsitydcand Ch al |
Review (lyunei Mishpag61 (2008); E. Peledrivatization as Publicization
0 Privatized Bodiesin Public Law (2005)). But not everything can be
privatized and no one would appear to dispute that certain powers and
authorities that are given to government agencies may not be privatized, even
by the legislative branch (see Batakez,op. cit, at pp.493-496; Y. Dotan

and B. Medi na, 060The Legality of Privati
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Ser vi cHelwewdnid 7 Rev. (Mishpatin2B7 (2007), at pp. 32930).

As stated above, the divestment by the state of the powers of imprisonment
given to it & the sovereign authority and as the body responsible for public
safety and security and for maintaining public orded the transfer of those
powers to a private profinakingcorporation,\violate the basic principles of

the system of government in IstaNotwithstanding, it cannot be said that
the statutory arrangement iAmendment 28 threatens to shake the
foundationson which the whole constitution is based, esuécisince the
model of privatization adopted in that amendment requires the stdtsédyc
supervise the private concessionairactivities(see ss. 128S, 1281P8X,
128AF128AL, 128A0 and 128AW of the Prisons Ordinance). It can
therefore be said that Aimendment 28 the state admittedly divested itself of
its powers of imprisonment anmansferred them to private hands, but it
should not be regarded as having entirely abandoned and shirked its
responsibility for carrying out these actions, at least as a supervisory body.

To sum up, | agree with thBr e si dent 6 s Anenmdment 28n t h a't
should bestruck downasit is disproportionately violates the human rights of
prison inmates to personal liberty and dignity.

Justice S. Joubran

| agree with the comprehensive opinion and reasoning of my colleague the
president.

The imprisonment of somae convicted in a criminal trial as the main
sanction prescribed by the Penal Law does not constitute merely a marginal
aspect of the criminal process, and there are even those who claim it is the
main element in the modern penal process. As my colledgu@resident
said, a prison inmate will be deprived of his liberty regardless of whether he
is imprisoned in a privately managed prison or not; the walls of the privately
managed prison are no higher than those of their state managed counterpart.
But the essenceof the prison cannot be summarized kijie actual loss of
liberty; despite its centrality, this characteristic cannot express the manner in
which prisons serve as an institutitmat is sanctioni an institution the
entrance into and very existence amnstitutethe response of the state to
offences against its laws.

This phenomenorof the prison and the development of its nature as a
sanctioncarried out bythe modern state are aptly described by the French
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philosopher Michel Foucault in his bookabdb t he o0birtho6é of prisons.
of their great relevance to our case, his remarks are worthy of consideration:

61 n sever al respect s, t he prison mu st
disciplinary apparatus: it must assume responsibility for all

aspects of the individuaHis physical training, his aptitude to

work, his everyday conduct, his moral attitude, his state of mind;

the prison, much more than the school, the workshop or the

ar my, which always involved a certain spe
di sci pl i nat gies almost ltotals gowey over ithe

prisoners; it has its internal mechanisms of repression and

punishment: a despotic discipline. It carries to their greatest

intensity all the procedures to be found in the other disciplinary

mechanisms. It must be the stopowerful machinery for

imposing a new form on the perverted individual; its mode of

action is the constraint of a total education:

Al n prison the government may di Spose
liberty of the person and of the time of the prisoner;

from then on, one cammagine the power of the

education which, not only in a day, but in a
succession of days and even years, may regulate for

man the time of waking and sleeping, of activity

and rest, the number and duration of meals, the

quality and ration of food, the natuand product of

labour, the time of prayer, the use of speech and

even, so to speak, that of thought, that education

which, in the short, simple journeys from refectory

to workshop, from workshop to the cell, regulates

the movements of the body, and exermoments

of rest, determines the use of time, the tiaae,

this education, which, in short, takes possession of

man as a whole, of all the physical and moral

faculties that are in him and of the time in which he

i s hi msel f 0 DeClha Kéfdme sles Luc as,
Prisons(1836), atpp. 123 24 ) 6

(Michel FoucaultDiscipline & Punish: The Birth of the Prison
(trans. Alan Sheridan, 1977), at pp. Z55.
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Indeed, the prison is not merelye walls that separates the inmate from
the rest of society. Thereford,dne asks- what differenceit makeswhether
the walls are owned privately or by the sPalé/e shouldanswer that by
sending the convicted offendé&ehind theprison walls the state has not
endedits role in thesanctioningprocess, and in marwaysthe mprisonment
is only the beginningand the heamf the process. Even if we say that the loss
of liberty alone constitutest he of fender 6s puni shment, it C ¢
thatthe entrance into the prisons caries with is myriad effactthei n mat e 6 s
life,- whether it isrestrictionslaid on hisway of life andon his bodythat are
required in order to prevenhis escapes and protect public safety
determiningregulationsthat are required to maintain public order by
controlling tsohedleiby otert aerdngemehts requjreg
because the prison isfat o tngitution thatrequires theaddressof every
aspect of the lives of its inmates. All these are accompanied by internal
sanctioningmechanismsfor the establisimentand enforcmentof discipline
insidethe prisons. Even if we do neee ina | | of these Opuni shment 6
traditional sensaye cannot disregartthe fact that thenature of the prison as
a sanctioningnstitution revolves around these characteristids&en each and
every nomentin the lives of the inmates is dictated aimimed by them.
Thus it is possible taclaim that all of theseactionscarried outagainst the
prison inmaten prectice constitute the very heart of the exercise of sovereign
force against thendividual, far beyond theneredecision to send hirbehind
bars

It follows that the transfer of the management of a prison to private hands
does not merely constitute a privatization of powers that are ancillary or
supplementary to the punishment, but the divestrgrihe state of aentral
layerin its sovereign authority to punish its citizens. Even if it is possible to
acceptthis decision as a matter of policy, from the perspective of the prison
inmates it is B unacceptablstep. As stated, all of their livéssidethe prison
walls, beyondthe actual decision to imprison them, are replete with the
exercise of sovereigforce, which regulates and disciplines their lives and
their bodies The transfer of these powers over the inmates to private hands
effectivelyma k @seudés ubj ect sd of t he thpugtheat e enter pri
powers of that enterprise over the inmates dagpadown to the very root of
punishment in its traditional sense and do inotude the actual decision to
deprive them of their liberty,ral even if the powers given to them to impose
disciplinary sanctionsare limited in scope (although they should not be
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treated lightly even within that scope), this does merjatethe fact that the
private enterprise has overwhelming control over theiesli through the
accumulation of all these minute regulations of these Bvdsom the use of
force against the inmates, placing them in isolation, examining their naked
bodies, forcing them to give urine samples, confiscating their possessions,
searchingtheir bodiesthroughmaintaining order, discipline and security in
the prison, ending in making arrangements for the welfare, health,
rehabilitation, training and education of the inmates. Giving this control to a
private enterprise, which, despite thgpervisory restraintsetained by the
state, is still motivated in its actions by commercial considerations,
constitutes a violation of the dignity of the inmates as human beings that
cannot be accepted

Therefore, | agree as aforesaid with the opinionngyf colleague the
president that amendment 28 of the Prisons Ordinance should be set aside.

Justice M. Naor

| agree with the finding of my colleague the president that the Prisons
Ordinance Amendment Law (no. 28),5780D 04 ( hereafter: OGamendmen
unoonstitutionally violates two constitutional rights that are enshrined in the
Basic Law: Human Dignity and Liberty. | agree with her approach that the
right to personal liberty (s. 5 of the Basic Law) and the right to human dignity
(s. 2 of the Basic Law)fathose inmates who are supposed to serve their
sentences in the private prison is violated
management and operation of the prison from the state to a private
concessionaire thatisaprefita ki ng enterpfritsked Ppeasiadent8Bds
opinion). In view of the importance of the constitutional question that has
arisen in this case and the existence of certain differences in approach, |
would like to set out my position.
The violation of the constitutional rights ensted in the Basic Law:
Human Dignity and Liberty
The violation of liberty
2. Even though imprisonmeripso factoviolates liberty, when it is
implemented by the state, the violation is proportionate (see and cf. CrimA
4424/98Silgado v. State of Isra¢l?], at p. 550). The question before us is
simply whether thédentity of the party that implements the imprisonment (a
private profitmaking enterprise) is likely to cause alependent violation
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of the right to liberty that is additional to the violatidmat arises from the
actual imprisonment. My colleague the president answers this question in the
positive, and | agree with her position. Imprisonment that is carried out by a
private profitmaking enterprise causes a separate violation of the right to
liberty. This violation may vary in its degree: it may be a minor violation,
such as when the privateademtnarsgmiade ve&er ci
sovereign powers (see HCJ 2303P0ilipovitz v. Registrar of Companies
[15]), and it may be a serious vidla, such as when the private enterprise
exercises the main and invasive powers of the state that involve broad
discretion.
3. The doctrine of the delegation of administrative powers allows the
state to avail i tself o fise Philipovitt a s si st anced o
Registrar of Companiefl5], at p. 429; CrimA 4855/0&5tate of Israel v.
Borovitz[37], at p. 833). This doctrine applies mainly in administrative law
(see: Y. Dotan and B. Medi na, 6The Legality
of Pubi ¢ S er vHelmeswdJnip L. BRek. (Mishpatin2B7 (2007), at pp.
308311; D. Baraker e z , 060The Public Law of Privati zat
and Chal |TelAwy dJsiveBityLawW Review (lynei Mishpat)461
(2008)). By analogy to this doctrine, wetiee concessionaire to exercise
merely a O6technicald or 6éadministratived po\
separate violation of the right to liberty were proved, it would only affect the
periphery of the right, or alternatively it would be an insiigaifit violation.
Such a determination would probably justify judicial restraint (for the
requirement t hat a violatioNatona a O6real 6 o
Census Ltd v. Attorne@eneral[48], at para. 17 of my opinion).
In our case, however, the c@ssionaire is acting as an extension of the
state in order to exercise one of its main and most invasive péwéhe
power toenforce the criminal law and to maintain public ordéve are not

speaking mer el y of a 6technical o or 6ad
concessionaire is wielding, on behalf of the state, real sovereign authority
t hat involves the exercise of discretion (o

part of aut hoAdminigtratibe Asitboetyvol..2, 1998t p. ,
546). Inter alia, the concessionaire has been given powers to maintain order
and discipline in the prison and to prevent the escape of inmates (as
explained in para. 31 of the opinion of my colleague the president). The
power given tomanage the prisod the exercise of abority, power and
disciplined is clearly recognized as one of state sovereignty and requires






