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Facts: The Knesset enacted the Prisons Ordinance Amendment Law (no. 28), 5764-

2004 (óamendment 28ô), which provides that the State of Israel will establish, for the 

first time, a (single) prison that will be operated and managed by a private 

corporation rather than by the state. The constitutionality of this law was challenged 

by the petitioners, who argued that amendment 28 disproportionately violated the 

rights of prison inmates as a result of the actual transfer of imprisonment powers to a 

private enterprise, and as a result of the concern that human rights in a private prison 

would be violated to a greater extent than in a state-run prison. 

 

Held: (Majority opinion ð President Beinisch, Vice-President Rivlin, Justices 

Procaccia, Grunis, Naor, Arbel, Joubran, Hayut) Amendment 28 violates human 

rights disproportionately and is therefore unconstitutional. 

(President Beinisch, Vice-President Rivlin, Justices Grunis, Naor, Arbel, Joubran, 

Hayut) The concern that human rights in a private prison will be violated more than 

in state managed prisons addresses a future violation of human rights, and there is no 

certainty that this will occur; therefore, it is questionable whether it constitutes a 

sufficient basis for setting aside primary legislation of the Knesset. However, the 
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human rights of prison inmates are violated ipso facto by the transfer of powers to 

manage and operate a prison from the state to a private concessionaire that is a profit-

making enterprise. The denial of personal liberty is justified only if it is done in order 

to further or protect an essential public interest, and therefore the question whether 

the party denying the liberty is acting in order to further the public interest (whatever 

it may be) or is mainly motivated by a private interest is a critical question that lies at 

the very heart of the right to personal liberty. Therefore, amendment 28 causes an 

additional independent violation of the constitutional right to personal liberty beyond 

the violation that arises from the imprisonment itself. 

When the state transfers power to manage a prison, with the invasive powers that go 

with it, to a private profit-making corporation, it violates the human dignity of the 

inmates of that prison, since the public purposes that give imprisonment legitimacy 

are undermined and the inmates becomes a means for the private corporation to make 

profits (Justice Grunis reserved judgment on this issue). 

The main public purpose underlying amendment 28 is the economic purpose of 

saving the state money. 

The óadditionalô violation of constitutional rights deriving from giving imprisonment 

powers to a private profit-making corporation is disproportionately greater than the 

óadditionalô public benefit that will allegedly be achieved by amendment 28. 

The unconstitutionality of amendment 28 requires it to be set aside in its entirety, 

because it is a comprehensive arrangement in its structure and content, in which the 

granting of the powers relating to using force against the inmates is an integral part. 

Were only the provisions concerning the granting of the invasive powers set aside, 

the remaining provisions would be unable to stand independently. 

(Justice Procaccia) The legal justification and moral authority for violating the basic 

liberty of a person by means of imprisonment depend upon the exercise of authority 

being entrusted to organs of the state, which are the peopleôs representative in 

protecting the values of social order, on the one hand, and the basic rights of the 

individual, on the other. Transferring this power to a private enterprise undermines 

the legitimacy of law enforcement and sentencing, and the moral basis for exercising 

institutional authority over the individual offender. 

The main purpose of amendment 28, as can be seen from its legislative background 

and context, is to promote the welfare of prison inmates by reducing overcrowding in 

the prisons, improving services provided in them and expanding the treatment and 

rehabilitation programmes available to the inmate. However, this benefit to the prison 

inmate and the economic benefit to the state are not commensurate with, and are 

even dwarfed by, the violation of the prison inmateôs core human rights that can be 

expected to result from entrusting sovereign authority to a private concessionaire. In 

the ethical sphere, the duty of protecting the core human rights of the prison inmate 

against a serious potential violation overrides the positive purpose of improving the 

living conditions of prison inmates and increased economic efficiency for the state. 
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(Minority opinion ð Justice Levy) The state has not divested itself of its powers but 

merely exchanged them for supervisory powers. It is hard to see how this conflicts 

with the constitutional role of the government, and the mechanisms of indirect 

government should be examined on their merits. 

It is premature to determine whether a private prison will violate human rights 

disproportionately. Time will tell. The law should be put to the test before the court 

reaches any conclusions on this matter. 

  

Petition granted by majority opinion (President Beinisch, Vice-President Rivlin, and 

Justices Procaccia, Grunis, Naor, Arbel, Joubran and Hayut), Justice Levy dissenting. 
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President D. Beinisch 

The Prisons Ordinance Amendment Law (no. 28), 5764-2004 (hereafter: 

óamendment 28ô), provides that the State of Israel will establish for the first 

time a (single) prison that will be operated and managed by a private 

corporation rather than by the state. The arrangement provided in amendment 

28 leads to a transfer of basic powers of the state in the field of law 

enforcement ð imprisonment powers ð the exercise of which involves a 

continuous violation of human rights, to a private profit-making corporation. 

As we shall explain below, this transfer of powers violates the constitutional 

rights to personal liberty and human dignity, which are enshrined in the Basic 

Law: Human Dignity and Liberty. The question of the constitutionality of this 

violation lies at the heart of the petition before us. It should already be said at 

the outset that, for the reasons that will be set out below, we have arrived at 

the conclusion that the aforesaid amendment does not satisfy the test of 

constitutionality. 

The main facts and the arguments of the parties 

1. On 31 March 2004, amendment 28 of the Prisons Ordinance [New 

Version], 5732-1971 (hereafter: óthe Prisons Ordinanceô) was published. 

According to the amendment, chapter C2 was added to the Ordinance. This 

chapter is entitled óPrivately managed prison.ô The amendment, which 

resulted in the addition of sections 128F-128BB, regulates the establishment 

of one prison that will be built, managed and operated by a private 

corporation, which will enter into an agreement for this purpose with the 

Israel Prison Service and act as a concessionaire in accordance with a special 

permit that it will receive. The amendment provides, inter alia, the procedure 

for granting and cancelling the permit, the qualifications that should be 

satisfied by the corporation and its employees, the scope of the powers of the 

corporationôs employees and the supervisory measures that the state is 

required to undertake with regard to the activity of the corporation and its 

employees. In the Third Schedule to the Prisons Ordinance, it is provided that 

the privately managed prison will be constructed in the prison compound 

south of the city of Beer-Sheba, and its maximum capacity will be eight 

hundred inmates. The Schedule also lays down the conditions that should be 

satisfied with regard to inmates that will be imprisoned in the privately 

managed prison. 

The petition before us was filed on 16 March 2005. The first petitioner is 

an academic institution, which is acting as a public petitioner in the petition 
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before us. The second petitioner is a retired senior officer in the Israel Prison 

Service. The third petitioner, who was subsequently joined as a party to the 

petition at his request, was, on the date that he was joined as a petitioner, an 

inmate of a prison managed by the Israel Prison Service. On 27 October 2005 

an initial hearing of the petition took place before a bench of three justices. 

On 15 November 2005, the third respondent (hereafter: óthe concessionaireô) 

was chosen as the winning group in the tender for the construction and 

operation of the private prison, and the concession agreement was signed 

with it on 2 January 2006. On 18 June 2006 a further hearing of the petition 

was held before a bench of seven justices, which was presided over by 

President A. Barak. Following this, an order nisi was made. On 31 August 

2006, following a further hearing that took place before a bench of nine 

justices, and after the court was notified by the Knessetôs legal adviser that 

draft laws had been tabled to repeal amendment 28, it was decided to 

postpone the hearing of the petition in order to allow the legislative 

proceedings that had apparently been restarted in the Knesset to be 

exhausted. Since these proceedings did not progress and the legal position set 

out in the statute under discussion was not changed, on 8 July 2007 we heard 

the actual petition. While the hearing of the petition was taking place, the 

proceedings for setting up the privately managed prison also progressed, and 

the third respondent was given the permit required under the law. The 

construction of the prison and its preparation for the initial partial admission 

stage were supposed to be completed by June 2009, but on 18 March 2009 

we made an interim order that prevented the prison being put into operation. 

It should be noted that the delay that has occurred in giving this judgment 

derived from the complexity of the issues under consideration, which raised 

constitutional questions of significant importance that have not yet been 

decided in our case law, but mainly from the courtôs desire to allow the 

Knesset to exhaust the legislative proceedings mentioned above and the 

public debate that the Knesset wished to hold on the privatization 

phenomenon during the 2007-2008 winter session, as stated in the Knesset 

legal adviserôs notice of 28 June 2007, before we considered the complex 

question concerning the setting aside of primary legislation of the Knesset. 

2. The petition is directed at the constitutionality of amendment 28 of 

the Prisons Ordinance, and the petitionersô argument is that this amendment 

should be regarded as a choice by the state óto carry out a complete 
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privatization of prisons in Israel.ô As will be explained below, the petition has 

two main arguments. 

In the first argument the petitioners claim that a complete privatization of 

the prisons constitutes an unconstitutional violation of the constitutional 

rights to personal liberty and human dignity. In this context, the petitioners 

claim that several factors combine in this respect to cause an unconstitutional 

violation of constitutional basic rights. The main cause of this lies in the 

combination of the following: the nature of the powers that are being 

privatized, which include the actual power of imprisonment and the powers 

relating to the human dignity of the inmate and his personal liberty (such as 

holding a prisoner in administrative isolation, carrying out an external 

examination of a inmateôs naked body and using reasonable force to carry out 

a search on an inmate); the low standards that have been set, according to the 

petitioners, for staffing the positions in the privatized prison in comparison to 

the standards in the Israel Prison Service; and the inadequate supervision, 

according to the petitioners, of the actions of the private enterprise that will 

operate the prison. The petitioners claim that this combination is likely to 

lead to a violation of the inmatesô rights to liberty and human dignity in the 

privatized prison. According to the petitioners, this expected violation of 

constitutional basic rights does not satisfy the limitations clause tests laid 

down in s. 8 of the Basic Law: Human Dignity and Liberty. 

It is argued that a violation of the basic principle that the power to enforce 

criminal judgments is exercised exclusively by the state, in order to achieve 

an economic purpose, is not a violation that is made for a proper purpose. 

The petitioners argue that it is also not a proportionate violation. In this 

respect, the petitioners claim that from the viewpoint of whether the chosen 

means will lead to the desired purpose, they have expert opinions that 

indicate that experience around the world does not show a clear connection 

between the privatization of prisons and an economic saving; that there are 

other less harmful measures that are capable of realizing the economic 

purpose underlying amendment 28, including the building of additional 

public prisons or a partial privatization that only involves powers that do not 

contain a predominant element of the exercise of sovereign power; and that 

the damage that will result from a complete privatization of prisons is 

disproportionate to the benefit that will arise from such a privatization 

(especially, according to the petitioners, in comparison to the possibility of a 

partial privatization of prisons). 
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3. In the other argument, the petitioners claim that amendment 28 

constitutes a violation of the constitutional rule laid down in s. 1 of the Basic 

Law: the Government, according to which óThe government is the executive 

branch of the state.ô The reason for this is that the power of the state to 

operate prisons constitutes, according to the petitioners, a part of its authority 

to exercise executive power in order to enforce the law and maintain the 

peace; and as such the power lies at the heart of the basic principle that óThe 

government is the executive branch of the state.ô According to the petitioners, 

since the Basic Law: the Government is a Basic Law, its normative status is a 

super-legislative one, and therefore any ordinary law that violates it should 

satisfy two requirements, one formal and the other substantive. 

First, in the formal sphere, the petitioners argue that the violating law 

should be passed by a majority of at least 61 members of the Knesset in each 

of the three readings, according to the entrenchment provision set out in s. 

44(a) of the Basic Law: the Government. Since amendment 28 was not 

passed with this majority, the petitioners claim that this alone should lead to 

its being set aside. Second, in the substantive sphere, the petitioners claim 

that the violating law should satisfy the tests of the limitations clause. The 

petitioners argue that these tests should also be applied, by way of judicial 

interpretation, to laws that violate the Basic Laws that concern the organs of 

the state, such as the Basic Law: the Government, even though these Basic 

Laws do not contain an express limitations clause like the ones provided in 

the Basic Law: Human Dignity and Liberty and the Basic Law: Freedom of 

Occupation. 

4. It should also be mentioned that we also heard the arguments of the 

third petitioner, Mr Yadin Machness, who at that time was serving a custodial 

sentence at Maasiyahu Prison. The third petitionerôs arguments focused on 

the practical aspects relating to the services provided to inmates in the prisons 

of the Israel Prison Service, in fields such as health, food and education. 

According to him, there is a concern that the standard of these services will 

decrease in the privately managed prison as a result of the economic 

considerations that will motivate the concessionaire operating the prison. The 

third petitioner also raised in his arguments a concern that use will be made 

of the various powers given to the private concessionaire in such a way that 

will allow the concessionaire to worsen the conditions of the inmates in the 

privately managed prison and punish them, without it first being necessary to 
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charge the inmates in disciplinary proceedings, for which the Israel Prison 

Service remains responsible, even under amendment 28. 

5. All of the respondents oppose the granting of the petition. Replies to 

the petition were filed by respondents 1-2 (hereafter: óthe stateô), the 

concessionaire and the Knesset. In its reply to the petition, the state says that 

the construction of a privately managed prison is one of the solutions planned 

by it for contending with the serious shortage of prisons in Israel, and this is 

the main purpose underlying the enactment of amendment 28. The state also 

claims in the affidavit in reply that in addition to an improvement of the 

inmatesô prison conditions, the construction of the prison that is the subject of 

the petition is very much in the public interest, since it will lead to an 

economic saving of an estimated amount of approximately 20-25 per cent in 

comparison to a prison of similar standards operated by the Israel Prison 

Service, and on the basis of experience around the world it can be estimated 

that the construction of a private prison may also lead to greater efficiency in 

state-run prisons. 

According to the state, the privatization model adopted in amendment 28 

of the Prisons Ordinance is a unique and experimental model, which 

constitutes a ópilotô test that is expressly limited to one prison and includes 

mechanisms to protect the rights of the inmates and effective supervision and 

intervention mechanisms that are available to the state and will allow it, inter 

alia, to reverse the process at any stage and take back control of the prison 

because of a breach of the terms of the permit given to the concessionaire. 

The state emphasizes in its pleadings that the existence of a real concern of a 

serious violation of inmatesô rights is one of the grounds provided in 

amendment 28 for the state to take away the power to manage the prison 

from the concessionaire. In this regard, the state further argues that 

amendment 28 provides measures for supervising the manner in which the 

concessionaire exercises the powers granted to it: these include the activity of 

the designated supervision unit of the Israel Prison Service inside the prison 

(even though the location of the supervision unit was not stipulated in 

amendment 28 itself, but only in the concession agreement and the permit); 

the supervisory powers given to the state with regard to the appointment of 

officers in the privately managed prison; and the extensive reporting duties 

imposed on the concessionaire with regard to various incidents, both under 

amendment 28 and under the concession agreement. According to this 

argument, the supervisory measures will guarantee the prison inmatesô rights. 
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The state also points out that amendment 28 also provides that the permit for 

operating the prison and the concession agreement may be revoked by the 

state, if the permitôs conditions are breached. 

The state also goes on to say that, under s. 15(d)(2) of the Basic Law:  The 

Judiciary and according to the case law of this court, from the moment that 

the concessionaire receives sovereign powers, it becomes directly subject to 

both administrative law and the jurisdiction of the High Court of Justice, 

without even resorting to the doctrine of the dual-nature corporation. In 

addition to the judicial scrutiny of the High Court of Justice to which the 

concessionaire is subject, the state says that an inmate in the privately 

managed prison, like every inmate in the Israel Prison Service, has the right 

to file a prisonerôs petition to the District Court under the provisions of the 

Prisons Ordinance. This possibility of judicial scrutiny of the prison 

conditions constitutes, according to the state, an independent and very 

powerful means of supervision and control that is available to every inmate at 

all times. Additional control mechanisms with regard to the activity of a 

privately managed prison to which the state refers are the scrutiny of the 

State Comptroller, since the concessionaire is an audited body within the 

meaning of this term in s. 9(6) of the State Comptroller Law [Consolidated 

Version], 5718-1958, and the scrutiny of an advisory committee chaired by a 

retired District Court justice. According to amendment 28, this committee 

will advise the Commissioner of Prisons on the subject of upholding the 

rights of inmates in the privately managed prison, and also on the subject of 

their rehabilitation, welfare and health, and it shall submit its 

recommendations to the Minister of Public Security, the Commissioner of 

Prisons and the Internal Affairs and Environment Committee of the Knesset 

once a year. In view of the aforesaid, the state argues that there is no basis for 

the claim that it has divested itself of its powers, and it adds that in the Israeli 

model chosen for the privatization of the prison, a significant part of the 

sovereign powers is retained by the state. 

The state goes on to argue that the rights of the inmates will be guaranteed 

not merely by the mechanisms provided in the law itself but also in the 

administrative sphere, by the permit for constructing and operating the 

prison, as well as in the contractual sphere, by the concession agreement with 

the concessionaire. In this regard, the state says that various powers that are 

potentially particularly harmful and are not essential for the ongoing 

management of the prison (which are given to governors of prisons managed 
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by the state) were not given by amendment 28 to the governor acting on 

behalf of the concessionaire. The state also says that, even if this court holds, 

contrary to its position, that amendment 28 violates constitutional human 

rights to a greater extent than the violation of prison inmatesô rights under the 

general law, this violation satisfies the tests of the limitations clause. 

6. Regarding the provisions of s. 1 of the Basic Law: the Government, 

which provides that óthe Government is the executive branch of the state,ô the 

state claims that this provision is intended to define in a óceremonialô manner 

the nature and character of the government in relation to the other organs of 

state. According to the state, the purpose of this provision does not concern 

any specific executive power at all, merely the general position of the 

government within the democratic system. The state goes on to argue that in 

any case the government carries out its functions as the executive branch in a 

variety of ways, including by relying on private entities. Therefore the 

government does not stop acting as óthe executive branch of the stateô when it 

carries out its functions through private entities or delegates certain powers to 

them. The state goes on to argue that even if s. 1 of the Basic Law: the 

Government can be used to set aside the delegation of powers made pursuant 

to a statute, there is no basis for using it to disqualifying amendment 28, since 

the privately managed prison will be run with the full involvement of the 

state, and therefore the amendment will not undermine the principle that the 

government is the executive branch of the state. The state further argues that 

even if amendment 28 can be regarded as a violation of the principle 

provided in the Basic Law: the Government, it is a negligible and very 

remote violation that lies at the margin of the principle and not at its centre. 

The state also says that the Israeli model chosen for entrusting a prison to 

private management is based on the English model that is characterized by a 

regulatory approach, according to which the supervision of the activity of the 

private concessionaire is carried out by state inspectors who are stationed 

inside the supervised prison. Notwithstanding, according to the state, the 

Israeli model of delegating powers to manage one prison to a private 

concessionaire is more moderate with regard to the powers given to the 

concessionaire and more comprehensive, compared to similar legislative 

models in other countries, with regard to the powers to supervise the 

concessionaire, and it should therefore be regarded as an óimproved English 

model.ô 
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In view of the aforesaid, the state claims that since the petition challenges 

a privatization determined by law, which does not violate constitutional 

rights, the intervention of the court should be limited to rare and extreme 

cases, in which the privatization shakes the foundations of democracy and the 

fundamental principles of the system of government; according to the state, 

circumstances of this kind do not exist in the case before us. 

7. The concessionaire that was chosen in the tender to build and operate 

the privately managed prison also argues that the petition should be denied. It 

argues that not only will the operation of a privately managed prison not 

harm the liberty, dignity and rights of the inmates, but it will result in an 

improvement of their conditions, because of the high standards laid down by 

the state in the minimum requirements of the tender for the construction and 

operation of the prison (standards that the concessionaire claims it undertook 

to improve upon) and because of the extensive supervisory powers retained 

by the state. The concessionaire emphasizes in its reply to the petition the 

importance that it attaches to the social goals that the prison is intended to 

realize, including the rehabilitation and education of the inmates. The 

concessionaire further argues that there is no basis to the petitionersô claims 

regarding the concern of a violation of inmatesô rights as a result of the 

legislation of amendment 28. In this context, the concessionaire argues that 

the petitionersô claim that the running of a prison with the assistance of a 

private enterprise necessarily leads to a greater danger of a violation of 

inmatesô basic rights than a prison entirely managed by the state needs to be 

proved factually on the basis of research and empirical evidence; according 

to the concessionaire, however, the petitioners did not even attempt to 

discharge this heavy burden. The concessionaire goes on to argue that even if 

amendment 28 violates a constitutional right protected in the Basic Law: 

Human Dignity and Liberty, that violation satisfies the conditions of the 

limitations clause. With regard to the third petitionerôs arguments regarding 

the concern that the concessionaireôs economic motives will result in a 

deterioration in the inmatesô prison conditions at the privately managed 

prison, the concessionaire argues that these claims do not address the 

constitutionality of amendment 28, merely the manner in which it is 

implemented, and in any case they are without merit, in view of the high 

standard for operating the prison set out in the conditions of the tender, the 

concession agreement and the concessionaireôs bid. 
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With regard to the petitionersô claims that are founded on the provisions of 

s. 1 of the Basic Law: the Government, the concessionaire argues that this 

provision is a declarative constitutional provision that does not prevent a 

delegation of powers by the government, or the state availing itself of the 

assistance of private enterprises to carry out its duties. 

8. An additional argument that is raised both by the state and by the 

concessionaire is the claim of laches. The state and the concessionaire say 

that the petition before us was filed approximately a year after the Knesset 

enacted amendment 28, without any justification for the delay in filing the 

petition. In this respect, it was argued by the state and the concessionaire that 

the delay in filing the petition adversely changed their position, since by the 

date of filing the petition they had already gone to considerable expense and 

invested significant work and time in the project ð the state in preparing the 

tender and the documents of the tender, and the concessionaire in studying 

the documents of the tender and preparing a detailed bid for the tender. It was 

also argued that the cancellation of the project at a late stage would harm the 

foreign parties who had entered into contracts with the concessionaire and 

relied on the legislation of the Knesset, and it might even prejudice the 

attractiveness of the State of Israel to foreign investors and experts, as well as 

other national projects requiring large investments. We should already point 

out at this stage that we see no reason to dismiss the petition on the ground of 

laches. Even if we assume in favour of the state and the concessionaire that 

the rules of laches also apply to constitutional petitions, and that in the 

present case there were both an objective delay and a subjective delay on the 

part of the petitioners, in view of the constitutional importance of the issues 

raised in the petition ð both from the viewpoint of the principles of the 

system of government in Israel and from the viewpoint of the effect on the 

human rights of prison inmates ð there is no basis for dismissing this 

petition because of the delay in filing it (with regard to the tests for 

examining a claim of laches, see, for example: AAA 7142/01 Haifa Local 

Planning and Building Committee v. Society for the Protection of Nature in 

Israel [1], at pp. 678-679; AAA 2273/03 Blue Island General Partnership v. 

Society for the Protection of Nature in Israel [2], at paras. 86-101 of the 

judgment). 

9. In addition to the replies of the state and the concessionaire, we also 

heard the position of the Knesset with regard to the petition. According to the 

Knesset, s. 1 of the Basic Law: the Government, which it will be recalled is 
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the basis for the petitionersô constitutional argument concerning the state 

divesting itself of its powers, does not contain any provision with regard to 

the manner of carrying out the governmentôs powers; it does not contain any 

provision that restricts the Knessetôs power to permit the government to act in 

various ways to discharge its executive function; nor does the section provide 

criteria for examining the constitutionality of laws. Therefore, the Knesset 

claims that s. 1 of the Basic Law: the Government is not relevant at all when 

considering the constitutionality of amendment 28. The Knesset goes on to 

argue that there is no basis for examining the constitutionality of the 

amendment in accordance with the provisions of a ójudicial limitations 

clauseô that is based on the limitations clauses provided in the Basic Law: 

Human Dignity and Liberty and the Basic Law: Freedom of Occupation. In 

this respect the Knesset argues that no clear case law ruling has yet been 

made that the Knessetôs legislative power is limited by the tests in the 

limitations clause even when the relevant Basic Law does not have an 

express limitations clause, and it adds that a substantive restriction of the 

kind that is found in the limitations clause in the Basic Law: Human Dignity 

and Liberty and the Basic Law: Freedom of Occupation is unsuited to the 

examination of legislation that prima facie conflicts with a provision in a 

Basic Law that concerns the organs of the state. It should be noted that in so 

far as the concrete question of the privatization of prisons is concerned, the 

Knesset included in its arguments a comprehensive description of the 

phenomenon of prison privatization around the world. The Knesset 

emphasized that this is a óhard caseô of privatization and it argued that the 

state needs to carry out close supervision of the private entity, and that the 

concessionaire should be made subject to the rules of public law. 

Deliberations 

10. Amendment 28 of the Prisons Ordinance, whose constitutionality is 

being challenged by the petitioners in this case, introduced a material change 

in the sovereign outlook of our system of government; it departs from the 

ordinary and accepted outlook of privatizing government activities in that it 

gives a private concessionaire various powers that, when exercised, 

necessarily involve a serious violation of human rights. In this petition we are 

required to decide whether granting these powers to a private concessionaire, 

i.e., privatizing these powers, is constitutional (with regard to the various 

definitions of the concept of privatization, see Y. Katz, Privatization in Israel 

and Abroad (1997), at pp. 23-30). On this question, our approach will be as 
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follows: first, we shall address the nature of the arrangement provided in 

amendment 28. Thereafter, we shall consider in brief the scope of judicial 

review of Knesset legislation. Our main deliberations on the question of the 

constitutionality of amendment 28 will focus on the Basic Law: Human 

Dignity and Liberty. At the end of our deliberations we shall address the 

arguments of the parties regarding the constitutional scrutiny of the 

amendment from the viewpoint of the Basic Law: the Government. It should 

immediately be pointed out that in view of the conclusion we have reached, 

that the amendment under discussion does not satisfy the constitutionality 

tests in the Basic Law: Human Dignity and Liberty, various questions that 

arise with regard to the constitutionality of the amendment from the 

viewpoint of the Basic Law: the Government do not require a decision. 

The nature of the arrangement provided in amendment 28 

11. The following are the main relevant provisions that were introduced 

by the aforesaid amendment 28. 

Section 128G(a) of the Prisons Ordinance provides that óThe service [i.e., 

the Israel Prison Service] may, for the purpose of carrying out its functions as 

stated in section 76, rely on a corporationô that satisfies certain minimum 

requirements stipulated in the section, óand to this end it may enter into an 

agreement with it to construct, manage and operate one prisonô (it should be 

noted that the functions of the Israel Prison Service are defined in general 

terms in s. 76(a) of the Prisons Ordinance, which provides that the Israel 

Prison Service óshall engage in the management of the prisons, the security of 

inmates and everything entailed thereinô). The corporation to which s. 

128G(a) of the Prisons Ordinance refers is therefore the concessionaire, 

which is supposed, according to the provisions of amendment 28, to 

construct, manage and operate the óprivately managed prison.ô The various 

powers given to the concessionaire under amendment 28 are naturally 

derived from the scope of the responsibility imposed on it. Section 128L of 

the Prisons Ordinance defines the spheres of responsibility imposed on the 

private concessionaire in the following terms: 

óResponsibility 

of the 

concessionaire 

128L. (a) The concessionaire is responsible for the 

proper construction, management and 

operation of the privately managed prison, 

including: 

 (1) maintaining order, discipline and public 
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security in the privately managed prison; 

 (2) preventing the escape of inmates that 

are held in custody in the privately 

managed prison; 

 (3) ensuring the welfare and health of the 

inmates and taking steps during the 

imprisonment that will aid their 

rehabilitation after the release from 

imprisonment, including training for 

employment and providing education; 

 all of which in accordance with the 

provisions of every law and the provisions 

of the agreement and while upholding 

inmatesô rights. 

 (b) The concessionaire shall adopt all the 

measures required in order to discharge his 

responsibility as stated in subsection (a), 

including measures as aforesaid that are 

stipulated in the agreement, and inter alia 

he shall appoint for this purpose the 

concessionaireôs governor and employees in 

accordance with the provisions of this 

chapter.ô 

The powers of the concessionaire and its employees, whose privatization 

within the framework of amendment 28 lies at the heart of the petition before 

us, are those powers that are derived from the spheres of responsibility 

provided in ss. 128L(a)(1) and 128L(a)(2) of the Prisons Ordinance, namely 

the responsibility of maintaining order, discipline and public security in the 

prison and the responsibility of preventing the escape of inmates that are held 

in custody in the prison. In order that the private concessionaire that manages 

and operates the prison can discharge its responsibility in these fields, the 

governor of the private prison on behalf of the concessionaire and the 

concessionaireôs employees (subject to several important exceptions) were 

given various powers, which are parallel to the powers given to the governor 

of an Israel Prison Service prison and the prison employees that are 

subordinate to him. Exercising these powers ð and this petition is directed 
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against granting them to a private concessionaire rather than against their 

actual existence ð naturally entails a serious violation of various human 

rights, including the right to life, the right to personal liberty and the right to 

human dignity. Below we shall discuss several of the powers given to the 

private concessionaireôs employees at their various levels. 

12. The powers of the governor of the privately managed prison are 

defined in s. 128R of the Prisons Ordinance, which states the following: 

óFunctions and 

powers of the 

governor of a 

privately 

managed 

prison 

128R. (a) The governor is responsible for the 

proper management and operation of a 

privately managed prison, as stated in 

section 128L(a), and in this respect all of 

the provisions under this Ordinance that 

apply to a prison governor shall apply to 

him, subject to the provisions of this 

section. 

 (b) In order to carry out his functions as stated 

in subsection (a), the governor shall be 

given the powers given to a governor of a 

prison under this Ordinance and under 

every other law, except for the powers 

according to service orders and the 

following powers: 

 (1) Making an order to transfer an inmate 

because of a contagious disease, under 

the provisions of section 13(b); 

 (2) Extending a period during which an 

inmate is held in isolation under the 

provisions of section 19C(a); 

 (3) Confiscating a possession under the 

provisions of section 44; 

 (4) Jurisdiction regarding prison offences 

under the provisions of article 8 of 

chapter 2; 

 (5) The power of an examiner with regard 

to a letter to a member of Knesset under 
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the provisions of section 47D; 

 (c) In addition to the powers given to the 

governor under the provisions of subsection 

(b), he shall also be given the following 

powers: 

 (1) The power given to a senior prison 

officer to order the holding of a prisoner 

in isolation, under the provisions of 

section 19C(a); 

 (2) The power to order the conducting of an 

external examination of the naked body 

of a prison inmate, when he is admitted 

into custody, as stated in section 95D; 

 (3) The power given to an Israel Prison 

Service officer to order the conducting 

of an external examination of the naked 

body of a prison inmate, under the 

provisions of section 95E(b); 

 (4) The power given to an Israel Prison 

Service officer to approve the use of 

reasonable force in order to conduct a 

search on a prison inmate, under the 

provisions of section 95F(b); 

 (5) The power given to an Israel Prison 

Service officer to order the taking of a 

urine sample from a prison inmate, an 

external examination of his naked body 

or the making of an external search, 

under the provisions of sections 95H(a) 

and 95I(c); 

 (6) The power given to an Israel Prison 

Service officer to order the conducting 

of an external examination of the naked 

body of a visitor under the provisions of 

section 95J(b); 
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 (7) The powers given to a prison security 

guard under the provisions of section 

128AA.ô 

A study of the provisions of the aforementioned s. 128R shows that 

although the governor of the privately managed prison was not given 

important powers that are given to the governor of an Israel Prison Service 

prison (including the power to extend the period for holding an inmate in 

administrative isolation for more than 48 hours and jurisdiction regarding 

prison offences), the law still gives him powers that, when exercised, involve 

a serious violation of the rights to personal liberty and human dignity. These 

powers include, inter alia, the power to order an inmate to be held in 

administrative isolation for a maximum period of 48 hours; the power to 

order the conducting of an external examination of the naked body of an 

inmate; the power to order the taking of a urine sample from an inmate; the 

power to approve the use of reasonable force in order to carry out a search on 

the body of an inmate; and the power to order an inmate not to be allowed to 

meet with a particular lawyer in accordance with the restrictions provided in 

s. 45A of the Prisons Ordinance. 

It should be further pointed out that in addition to all these there is a series 

of invasive powers that are given to the governor of the prison on behalf of 

the private concessionaire, which are embodied in the concession agreement 

rather than in amendment 28 itself. 

13. Additional invasive powers are also given to the concessionaireôs 

employees that are subordinate to the governor of the privately managed 

prison. Thus, for example, s. 128Y provides which powers are given to a 

ósenior employee of the concessionaire,ô which is defined in s. 128F of the 

Prisons Ordinance as a óemployee of the concessionaire who carried out 

command and management functionsô: 

óPowers of a 

senior 

employee of 

the concession-

aire 

128Y. In order to carry out his functions, a senior 

employee of the concessionaire shall have the 

following powers: 

(1) The powers given to a prison security guard 

under the provisions of section 128AA; 

 (2) The powers set out in section 128R(c)(1) to 

(6), in whole or in part, if the governor 

authorized him for this purpose, with the 
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approval of the commissioner, and in 

accordance with the authorization; 

 (3) The powers that are given to an examiner 

under the provisions of sections 47A to 

47C, if the governor authorized him for this 

purpose, with the approval of the 

commissioner, and in accordance with the 

authorization;  

 (4) The power given to the governor to deny 

privileges, if the governor authorized him 

for this purpose, with the approval of the 

commissioner, and in accordance with the 

authorization.ô 

An additional position that was created within the framework of 

amendment 28 is the position of óprison security guard.ô This position in the 

privately managed prison is de facto equivalent to the position of a prison 

officer in the Israel Prison Service. The functions of a óprison security guardô 

are set out in s. 128Z of the Prisons Ordinance as follows: 

óFunctions of a 

prison security 

guard 

128Z. The functions of a prison security guard 

are: 

(1) To maintain public safety and security in 

the privately managed prison; 

 (2) To prevent the escape of the inmates who 

are held in custody in the privately 

managed prison; 

 (3) To maintain order, discipline and routine in 

the privately managed prison; 

 (4) To discover or prevent offences that are 

committed within the compound of the 

privately managed prison or the 

surrounding area, when accompanying an 

inmate out of the privately managed prison 

or when chasing an escaped inmate, all of 

which with regard to a privately managed 

prison or inmate; 
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 (5) To carry out any additional function that 

the agreement provides shall be carried out 

by a prison security guard.ô 

The powers given to a óprison security guardô in order to discharge his 

aforesaid functions (powers that are all also given to the governor of the 

privately managed prison and to a ósenior employee of the concessionaireô) 

are set out in s. 128AA of the Prisons Ordinance as follows: 

óPowers of a 

prison security 

guard 

128AA. (a) (1) When carrying out his job and for 

that purpose only, a prison security 

guard has the powers given to a prison 

officer under the provisions of this 

Ordinance, including powers to carry 

out the instructions of the governor or of 

a senior employee of the concessionaire, 

as stated in section 125R(c)(1), (3), (5) 

and (6), subject to the following 

changes: 

 (a) The power under the provisions of 

section 95 with regard to a weapon 

that is a firearm, according to the 

meaning thereof in the Firearms Law, 

5709-1949, is given to a prison 

security guard in the following 

circumstances only: 

 (1) When he is carrying out perimeter 

security functions on the walls of 

the privately managed prison or in 

the area surrounding the prison; 

 (2) When he is accompanying an 

inmate outside the privately 

managed prison; 

 (3) In circumstances where there has 

been a serious violation of order 

and discipline in the privately 

managed prison, as stated in 
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section 128AJ(a)(1), in 

accordance with a permit from the 

commissioner and according to 

the conditions set out in the 

permit; 

 (b) He shall have the power to make an 

external examination of the naked 

body of an inmate when he is 

admitted into custody, under the 

provisions of section 95D, only in 

accordance with an order from the 

governor or from a senior employee 

of the concessionaire under the 

provisions of section 128R(c)(2); 

 (2) In this subsection, ósenior employee of 

the concessionaireô ð a senior employee 

of the concessionaire who has been 

authorized for this purpose under the 

provisions of section 128Y(2). 

 (b) Notwithstanding the provisions of 

subsection (a)(1), a prison security guard 

shall not have the following powers: 

 (1) The powers given under the provisions 

of this Ordinance to a prison officer who 

belongs to the Anti-Drugs Unit, as 

defined in section 95A; 

 (2) The power to order an inmate to be held 

in isolation under the provisions of 

section 19C; 

 (3) Jurisdiction regarding prison offences, 

under article 5 of chapter 2, and any 

other power that is given to a prison 

officer under the aforesaid chapter. 

 (c) A prison security guard shall have the 

powers as stated in this section within the 
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compound of the privately managed prison, 

or in the surrounding area, and when 

accompanying an inmate outside the prison 

or when chasing an escaped inmate; 

nothing in the provisions of this subsection 

shall derogate from the provisions of 

subsection (a)(1)(a).ô 

The aforesaid s. 128AA therefore gives a prison security guard, who it 

will be remembered is a employee of the concessionaire who operates the 

privately managed prison, powers that are given to a prison officer of the 

Israel Prison Service, subject to certain restrictions. These powers include, 

inter alia, the power to use a weapon in order to prevent the escape of an 

inmate from the prison, the power given to a policeman to arrest and detain a 

person without a warrant under ss. 23 and 67 of the Criminal Procedure 

(Enforcement Powers ð Arrests) Law, 5756-1996 (a power that is given to a 

prison employee under s. 95B of the Prisons Ordinance), and the powers 

provided in ss. 95D and 95E of the Prisons Ordinance to carry out a search on 

the person of an inmate when he is admitted into custody and during his stay 

in the prison. Exercising these powers also leads, of course, to a serious 

violation of the inmatesô human rights. It should also be noted that a 

employee of the concessionaire who is not a prison security guard is also 

entitled in certain circumstances to use reasonable force and to take steps to 

restrain an inmate, in accordance with s. 128AB of the Prisons Ordinance, 

which provides the following:  

óPowers of a 

employee of 

the 

concessionaire 

to use force 

128AB. A employee of the concessionaire that is 

not a prison security guard, who has undergone 

training as provided in the agreement, may use 

reasonable force and take measures to restrain 

an inmate, until a prison security guard or a 

prison officer comes, if one of the following is 

satisfied:  

 (1) The inmate commits in his presence a 

violent offence or causes real damage in his 

presence to a person or property; 

 (2) There is a real concern of harm to the 

health or physical integrity of a person; 
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 (3) There is a reasonable concern that the 

inmate is escaping or is trying to escape 

from the privately managed prison.ô 

The petition before us does not address the actual existence of the 

aforesaid harmful powers, nor does it deny the need for them in order to 

operate and manage a prison properly. As stated above, the petitionersô claims 

address the constitutionality of giving the aforesaid functions and powers to a 

private concessionaire and its employees. 

The scope of judicial scrutiny of Knesset legislation 

14. The premise for examining the constitutionality of amendment 28 is 

that it is a law passed by the Knesset that reflects the will of the 

representatives of the people, and as such the court is required to respect it; 

the court will therefore not determine lightly that a certain statute is 

unconstitutional (see HCJ 3434/96 Hoffnung v. Knesset Speaker [3], at p. 67; 

HCJ 4769/95 Menahem v. Minister of Transport [4], at pp. 263-264). 

Moreover, it should be recalled that a law that is enacted by the Knesset 

enjoys the presumption of constitutionality that imposes on someone 

claiming unconstitutionality the burden of showing, at least prima facie, that 

the statute is unconstitutional, before the burden passes to the state and the 

Knesset to justify its constitutionality. The presumption of constitutionality 

also requires the court to adopt the assumption that the statute was not 

intended to undermine constitutional principles (see Hoffnung v. Knesset 

Speaker [3], at p. 68; HCJ 6055/95 Tzemah v. Minister of Defence [5], at pp. 

267-269 {663-667}). At the same time, the court should carry out the role 

given to it in our constitutional system and examine the constitutionality of 

the legislation enacted by the legislative branch. This examination should be 

made by striking a delicate balance between the principles of majority rule 

and the separation of powers, on the one hand, and the protection of human 

rights and the basic values underlying the system of government in Israel, on 

the other. This also means that the constitutional scrutiny should be carried 

out with caution and restraint, without reformulating the policy chosen by the 

legislature (see CrimA 6659/06 Iyyad v. State of Israel [6], at para. 29 of the 

judgment). This rule of caution and restraint when intervening in the policy 

chosen by the legislature is particularly applicable with regard to court 

intervention in matters reflecting economic policy. President A. Barak said in 

this respect: 
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óThe court does not seek to replace the thinking of the 

legislature with its own thinking. The court does not put itself in 

the legislatureôs place. It does not ask itself what measures it 

would choose, were it a member of the legislature. The court 

exercises judicial scrutiny. It examines the constitutionality of 

the law, not its wisdom. The question is not whether the law is 

good, effective or justified. The question is whether it is 

constitutional. A ñsocialistò legislature and a ñcapitalistò 

legislature may enact different and conflicting laws, which will 

all satisfy the requirements of the limitations clause. Indeed, the 

Basic Laws are not a plan for a specific political course of 

action. Nationalization and privatization can both exist within 

their framework. A market economy or a centrally planned 

economy can both satisfy judicial scrutiny, provided that the 

economic activity that violates human rights satisfies the 

requirements of the limitations clause. Therefore, where there is 

a range of measures, the court should recognize a margin of 

appreciation and discretion that is given to the legislatureé 

Determining social policy is the province of the legislature, and 

its realization is the province of the government, which both 

have a margin of legislative appreciationô (see HCJ 1715/97 

Israel Investment Managers Association v. Minister of Finance 

[7], at p. 386; see also Menahem v. Minister of Transport [4], at 

pp. 263-264. For criticism regarding the limited scope of judicial 

intervention in economic policy, see B. Medina, óñEconomic 

Constitution,ò Privatization and Public Funding: A Framework 

of Judicial Review of Economic Policy,ô Itzchak Zamir Book on 

Law, Government and Society (2005) 583, at pp. 648-652). 

Moreover, it is important to clarify that when speaking of legislation that 

results in a serious violation of protected human rights, the fact that the 

motive underlying the legislation is an economic one does not decide the 

question of the scope of constitutional scrutiny of that legislation. In such 

circumstances, the predominant element in the constitutional scrutiny will be 

the nature and degree of the violation of human rights, as well as the 

existence of possible justifications for that violation. The deciding factor will 

therefore not be the economic aspect of the legislation causing the violation, 

but the question whether the legislation leads to a serious and grave violation 



HCJ 2605/05        Academic Center of Law and Business v. Minister of 

Finance  55  

President D. Beinisch  
 

 

of constitutional human rights and does not satisfy the tests of the limitations 

clause. 

15. The constitutional issue lying at the heart of the petition before us is 

whether and to what extent the state ð and especially the government, which 

is the executive branch of the state ð may transfer to private enterprises the 

responsibility for carrying out certain tasks that for years have been its 

exclusive concern, according to the basic constitutional principles of the 

democratic system in Israel, when those tasks involve a significant and 

fundamental violation of human rights. The question that we are called upon 

to decide is, therefore, whether it is possible to determine that the 

privatization of sovereign powers in this case is unconstitutional, even though 

it is done pursuant to primary legislation of the Knesset. 

An examination of the constitutionality of amendment 28 in accordance 

with the Basic Law: Human Dignity and Liberty 

16. When we examine the petitionersô arguments that are founded on the 

provisions of the Basic Law: Human Dignity and Liberty, we should first 

decide the question whether granting the various powers involved in the 

management and operation of a prison to a private concessionaire, as was 

done in amendment 28, violates a constitutional right that is protected in the 

Basic Law: Human Dignity and Liberty. If we find that such a right has been 

violated, we should examine whether the violation is lawful, i.e., whether the 

violation satisfies the tests of the limitations clause in s. 8 of the Basic Law: 

Human Dignity and Liberty. If we ultimately arrive at the conclusion that 

amendment 28 violates a constitutional right that is protected by the Basic 

Law: Human Dignity and Liberty, and that this violation does not satisfy the 

tests of the limitations clause, we shall need to determine what is the 

appropriate constitutional remedy for the unlawful violation (regarding the 

three stages of constitutional scrutiny, see CA 6821/93 United Mizrahi Bank 

Ltd v. Migdal Cooperative Village [8], at p. 428; HCJ 4128/02 Israel Union 

for Environmental Defense v. Prime Minister of Israel [9], at p. 517). 

17. The first question that we need to decide, therefore, is whether the 

provisions of amendment 28 involve a significant violation of a constitutional 

right that is protected by the Basic Law: Human Dignity and Liberty. Our 

deliberations as to whether amendment 28 violates the human rights of the 

inmates of the privately managed prison are based on the premise that 

imprisoning a person and holding him in custody in itself violates his right to 

liberty and freedom of movement. This is the case even when the 
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imprisonment is lawful. In addition to this premise, there is another premise 

that has become a rule in our legal system, that the loss of personal liberty 

and freedom of movement of an inmate, which is inherent in the actual 

imprisonment, does not justify an additional violation of the other human 

rights of the inmate to an extent that is not required by the imprisonment 

itself or in order to realize an essential public interest recognized by law (see 

HCJ 4634/04 Physicians for Human Rights v. Minister of Public Security 

[10], at para. 11 of the judgment; PPA 4463/94 Golan v. Prisons Service [11], 

at pp. 152-156 {501-504}). In this respect, the remarks of Justice E. Mazza 

are apt: 

óIt is established case law in Israel that basic human rights 

ñsurviveò even inside the prison and are conferred on a prisoner 

(as well as a person under arrest) even inside his prison cell. The 

exceptions to this rule are only the right of the prisoner to 

freedom of movement, which the prisoner is denied by virtue of 

his imprisonment, and also restrictions imposed on his ability to 

realize a part of his other rights ð some restrictions necessitated 

by the loss of his personal freedom and other restrictions based 

on an express provision of lawô (Golan v. Prisons Service [11], 

at pp. 152-153 {501}). 

18. On the basis of these premises, we should examine the petitionersô 

arguments with regard to the violation of basic constitutional rights that 

arises from the provisions of amendment 28, which focus de facto on two 

issues. First, the petitioners argue that there is a real concern that the powers 

that were provided in amendment 28 will be exercised by the private 

concessionaire in a manner that violates the human rights of the inmates to a 

greater degree than the manner in which the corresponding powers are 

exercised in the prisons managed by the Israel Prison Service. Second, the 

petitioners argue that the transfer of powers to manage and operate the prison 

to a private concessionaire ipso facto violates the constitutional rights of the 

inmates in the privately managed prison to their personal liberty and human 

dignity. 

As we shall clarify below, amendment 28, which allows the construction 

of a prison that will be managed and operated by a private corporation, leads 

to a violation of the constitutional rights to personal liberty and human 

dignity of inmates who are supposed to serve their sentence in that prison. 

This is because of the actual transfer of powers of management and operation 



HCJ 2605/05        Academic Center of Law and Business v. Minister of 

Finance  57  

President D. Beinisch  
 

 

of the prison from the state to a private concessionaire that is a profit-making 

enterprise. We therefore do not need to decide the arguments of great weight 

raised by the petitioners regarding the potential for violating the inmatesô 

human rights in the privately managed prison to a greater degree than the 

violation of the inmatesô human rights in the prisons managed by the state. It 

should be noted that the petitionersô claims in this regard were mainly based 

on the provisions set out in amendment 28 with regard to the nature of the 

powers granted to the concessionaireôs employees, the stateôs supervision of 

the private concessionaireôs actions, the economic inducements that will 

present themselves to the concessionaire and the state with regard to the 

manner in which the prison is managed and the minimum conditions 

determined for the professional qualifications of the concessionaireôs 

employees. In this context, the petitioners also raised arguments concerning 

the violation of human rights that has been caused by the operation of 

privately managed prisons in other countries, and especially in the United 

States. 

19. We have examined the petitionersô claims that are based on the 

concern that the human rights of inmates will be violated in the privately 

managed prison to a greater extent than in state managed prisons. In this 

respect, we are of the opinion that the concerns raised by the petitioners are 

not unfounded and that there is indeed a concern that the manner of operating 

the privately managed prison will lead to a greater violation of inmatesô 

human rights than in state managed prisons, because of the fact that the 

private prison is managed by a corporation that is a profit-making enterprise. 

It would appear that the aforesaid concern troubled both the primary 

legislature and the granter of the concession, and for this reason broad 

supervision and inspection powers were provided in amendment 28 to allay 

this concern. Notwithstanding, we have reached the conclusion that although 

the concerns raised by the petitioners are not unfounded, they address a 

future violation of human rights and there is no certainty that this will occur; 

therefore, it is questionable whether it constitutes a sufficient basis for setting 

aside primary legislation of the Knesset. In this regard it should be noted that 

the petitionersô claims regarding the ramifications of the privatization of 

prisons in other countries (and especially the United States) are an 

insufficient basis for this court to reach an unequivocal and a priori 

determination that the method of operating a prison by means of private 

management will necessarily result in a violation of human rights that is 
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significantly greater than the violation of human rights in state managed 

prisons. The reasons for this are, first, that the legislative arrangements in 

other countries are different from the legislative arrangement in Israel 

(especially with regard to the degree of state supervision of the 

concessionaire and the scope of the concessionaireôs powers), and, second, 

that the comparative figures are not unambiguous (see: A. Volokh, 

óDevelopments in the Law ð The Law of Prisons: III. A Tale of Two 

Systems: Cost, Quality and Accountability in Private Prisons,ô 115 Harv. L. 

Rev. 1838, 1868 (2002); U. Timor, óPrivatization of Prisons in Israel: Gains 

and Risks,ô 39 Isr. L. Rev. 81 (2006), at pp. 85-88; D.E. Pozen, óManaging a 

Correctional Marketplace: Prison Privatization in the United States and the 

United Kingdom,ô 19 Journal of Law & Politics 253 (2003), at pp. 271-276). 

Our decision will therefore be based on the assumption that, despite the 

potential violations indicated by the petitioners, there is no empirical proof 

that the manner of operating private prisons necessarily leads to a greater 

violation of the inmatesô human rights than that in the state managed prisons. 

Notwithstanding, we have reached the conclusion that the actual transfer of 

powers to manage a prison from the state, which acts on behalf of the public, 

to a private concessionaire that is a profit-making enterprise, causes a serious 

and grave violation of the inmatesô basic human rights to personal liberty and 

human dignity ð a violation that should, of course, be examined from the 

viewpoint of the limitations clause. Let us now turn to clarify our reasons for 

this conclusion. 

The violation caused by amendment 28 to the constitutional right to 

personal liberty 

20. Sending someone to prison ð whether it is managed privately or by 

the state ð first and foremost violates the constitutional right to personal 

liberty. This right is set out in s. 5 of the Basic Law: Human Dignity and 

Liberty, which states the following: 

óPersonal 

liberty 
5. A personôs liberty shall not be denied or 

restricted by imprisonment, arrest, extradition, 

or in any other way.ô 

The right to personal liberty is without doubt one of the most central and 

important basic rights in any democracy, and it was recognized in our legal 

system before it was enshrined in the Basic Law. Denying this right is one of 

the most severe violations possible in a democratic state that upholds the rule 
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of law and protects human rights. A violation of the right to personal liberty 

is especially serious because it inherently involves a violation of a series of 

other human rights, whose potential realization is restricted physically, 

mentally and ethically. The special status of the right to personal liberty and 

the serious ramifications arising from a violation thereof were discussed by 

Justice Zamir in Tzemah v. Minister of Defence [5]: 

óBy virtue of s. 5 of the Basic Law: Human Dignity and Liberty, 

personal liberty is a constitutional right. Moreover, personal 

liberty is a constitutional right of the first order, and from a 

practical viewpoint it is also a prerequisite for realizing other 

basic rights. A violation of personal liberty, like a stone hitting 

water, creates a ripple effect of violations of additional basic 

rights: not only the freedom of movement, but also the freedom 

of speech, privacy, property rights and other rightsé As stated 

in s. 1 of the Basic Law: Human Dignity and Liberty, ñBasic 

human rights in Israel are founded on the recognition of the 

worth of man, the sanctity of his life and his being freeé.ò. 

Only someone who is free can realize his basic rights fully and 

properly. It is personal liberty, more than any other right, that 

makes man free. For this reason, denying personal liberty is a 

particularly serious violation. Indeed, a denial of personal liberty 

by means of imprisonment is the most serious sanction that a 

civilized state imposes on offendersô (see Tzemah v. Minister of 

Defence [5], at pp. 261-262 {656}; see also Iyyad v. State of 

Israel [6], at para. 28). 

But like all human rights, the right to personal liberty, despite its exalted 

constitutional status, is not an absolute right. 

From the provisions of s. 5 of the Basic Law: Human Dignity and Liberty, 

it can be seen that imprisoning a person ð whether in a state managed prison 

or in a privately managed prison ð violates his constitutional right to 

personal liberty. In this respect it is important to emphasize that even when a 

person is convicted of an offence and sentenced to imprisonment, this does 

not mean that he no longer has the basic constitutional right to personal 

liberty; however, in consequence of the conviction and the sentence that 

follows it, the scope of the protection afforded to this right is reduced and it is 

denied for the period stipulated in the sentence. This denial is justified under 
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the provisions of the limitations clause (see CrimA 4424/98 Silgado v. State 

of Israel [12], at p. 550). 

21. The special constitutional status of the right to personal liberty and the 

fact that it constitutes a condition for exercising many other human rights 

mean that the legitimacy of denying that liberty depends to a large extent on 

the identity of the party that is competent to deny that liberty and on the 

manner in which that liberty is denied. The basic constitutional principle 

underlying this approach is that in a democracy that respects human rights, 

the basic justification for denying the personal liberty of the individual lies in 

the fact that denying his liberty results in the realization of some essential 

public interest. Of course, this condition is insufficient in itself for denying 

the personal liberty of the individual, but it is an essential condition. This 

essential public interest that may justify, and sometimes even necessitate, the 

denial of the personal liberty of a particular individual, can be of various 

kinds. Thus, for example, usually when we are dealing with the denial of 

personal liberty in criminal proceedings, the public interest is expressed in 

the various goals of criminal punishment, such as deterrence, retribution or 

rehabilitation. In addition to considerations of criminal punishment, the 

public interest in denying the personal liberty of a particular individual may 

also be based on the danger that he presents to state security (see, for 

example, the Emergency Powers (Arrests) Law, 5739-1979, and the 

Internment of Unlawful Combatants Law, 5762-2002). 

22. According to our approach, which will be explained below, since the 

denial of the right to personal liberty is justified only if it is done in order to 

further or protect an essential public interest, the question whether the party 

denying the liberty is acting first and foremost in order to further the public 

interest (whatever it may be) or whether that party is mainly motivated by a 

private interest is a critical question that lies at the very heart of the right to 

personal liberty. The answer to the aforesaid question is of importance to the 

very legitimacy of the denial of liberty. According to the basic principles of 

modern political philosophy, the violation of the right to personal liberty 

resulting from giving a private enterprise the power to deny liberty within the 

context of the enforcement of criminal law derives ipso facto from the fact 

that the state is giving that party one of its most basic and invasive powers, 

and by doing so the exercise of that power loses a significant part of its 

legitimacy. In order to clarify the nature of the violation of the right to 

personal liberty that is caused by amendment 28, let us now examine the 
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principles underlying our aforementioned approach and the manner in which 

these principles apply to amendment 28. 

23. According to modern political philosophy, one of the main factors that 

led to the organization of human beings in society, whereby invasive 

powers ð including the power to send convicted offenders to prison ð were 

given to the authorities of that society and especially the law enforcement 

authorities, is the aspiration to promote the protection of personal security 

and public order. This approach lies at the heart of the approach of the 

founders of modern political philosophy. In his classic work Leviathan, 

which was published in 1651, Thomas Hobbes discussed the nature of the 

roles of ópublique ministersô that are employed by the óSoveraignô: 

óFor Execution 

Publique Ministers are also all those, that have Authority from 

the Soveraign, to procure the Execution of Judgements given; to 

publish the Soveraigns Commands; to suppresse Tumults; to 

apprehend, and imprison Malefactors; and other acts tending to 

the conservation of the Peace. For every act they doe by such 

Authority, is the act of the Common-wealth; and their service, 

answerable to that of the Hands, in a Bodie naturallô (Thomas 

Hobbes, Leviathan or The Matter, Forme and Power of a 

Common Wealth Ecclesiasticall and Civil (1651), at chap. 

XXIII).  

An additional expression of the manner in which modern political 

philosophy regards the role of the ópolitical societyô in enforcing the law and 

punishing offenders can be found in the work of the English philosopher John 

Locke, Two Treatises of Government, which was published in 1690. In the 

Second Treatise, Locke presents his position that society rather than each of 

the individuals within it has jurisdiction regarding offences and the 

punishment for them: 

óBut because no political society can be, nor subsist, without 

having in itself the power to preserve the property, and in order 

thereunto, punish the offences of all those of that society; there 

and there only is political society, where every one of the 

members hath quitted this natural power, resigned it up into the 

hands of the community in all cases that exclude him not from 

appealing for protection to the law established by it. And thus all 

private judgment of every particular member being excluded, 
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the community comes to be umpire, by settled standing rules, 

indifferent, and the same to all parties; and by men having 

authority from the community, for the execution of those rules, 

decides all the differences that may happen between any 

members of that society concerning any matter of right; and 

punishes those offences which any member hath committed 

against the society, with such penalties as the law has 

established: whereby it is easy to discern, who are, and who are 

not, in political society together (John Locke, Second Treatise of 

Government (1690), at para. 87). 

This outlook concerning the responsibility of society or the sovereign (and 

those acting on their behalf) to enforce the criminal law and preserve public 

order became over the years a cornerstone in the modern political philosophy 

of democratic states. Although, naturally, many changes and developments 

have occurred since the seventeenth century in the way in which the nature 

and functions of the state are regarded, it would appear that the basic political 

principle that the state, through the various bodies acting in it, is responsible 

for public security and the enforcement of the criminal law has remained 

unchanged throughout all those years, and it is a part of the social contract on 

which the modern democratic state is also based. An expression of the 

fundamental outlook concerning the nature of the basic functions of the state 

and the relationship between it and the citizen can be found in the remarks of 

Justice I. Zamir in HCJ 164/97 Conterm Ltd v. Minister of Finance [13], at p. 

320 {34}: 

ó... the relationship between the authority and the citizen is, in 

practice, a two-way relationship. Therefore, in my opinion, the 

authorityôs duty to act fairly necessitates a corresponding duty to 

act fairly on the part of the citizen. This requirement is deeply 

rooted: it springs from the social contract on which the state is 

based. Under this contract, as it is understood in a democratic 

state, the authority and the citizen are not opposing forces on 

different sides of a barricade but stand side by side as partners in 

the state. In a democracy, as Justice Silberg said, ñ... the 

government and the citizen are one and the sameò ... The 

government (in my opinion we should say: the public 

administration) has a duty to serve the public ï to keep peace 

and order; to provide essential services; to protect the dignity 
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and liberty of every citizen; to do social justice. But the public 

administration, which has nothing of its own, can only give to 

the public if it receives from the public. The proper relationship 

between the administration and the public, which is in fact the 

essential relationship, is a reciprocal relationship of give and 

take.ô 

In principle, the dispute between supporters and opponents of the 

privatization of the prisons depends largely on the question of who is the 

authority that is competent to deprive a person of his liberty in order to 

enforce the criminal law, and whether it is permitted and desirable to depart 

from the rule that the exercise of power in this regard lies with the state in its 

capacity as the representative of the public, and entrust this power to a private 

enterprise, such as an interested capitalist. This debate has been conducted in 

academic and public circles, but it has not yet been decided in the courts (see: 

I.P. Robbins, óThe Impact of the Delegation Doctrine on Prison Privatization,ô 

35 UCLA L. Rev. 911 (1988); J.E. Field, óMaking Prisons Private: An 

Improper Delegation of a Governmental Power,ô 15 Hofstra L. Rev. 649 

(1987); A.A. White, óRule of Law and Limits of Sovereignty: The Private 

Prison in Jurisprudential Perspective,ô 38 Am. Crim. L. Rev. 111 (2001), at pp. 

134-145). This highlights the special role of the state in enforcing the 

criminal law and in managing public prisons for the aforesaid purpose. The 

remarks of the American scholar, Prof. J.J. Dilulio, Jr., are pertinent in this 

regard: 

óAt a minimum, it can be said that, both in theory and in 

practice, the formulation and administration of criminal laws by 

recognized public authorities is one of the liberal stateôs most 

central and historic functions; indeed, in some formulations it is 

the liberal stateôs reason for beingé It is not unreasonable to 

suggest that ñemploying the force of the Communityò via 

private penal management undermines the moral writ of the 

community itselfô (J.J. Dilulio, Jr., óThe Duty to Govern: A 

Critical Perspective on the Private Management of Prisons and 

Jails,ô Private Prisons and the Public Interest (D.C. McDonald 

ed., 1990), 155, at pp. 175-176). 

24. According to the aforesaid constitutional principles and the basic 

social and political tenets of the system of government in Israel, the state ð 

through the government and the bodies that answer to it ð is regarded as the 



HCJ 2605/05        Academic Center of Law and Business v. Minister of 

Finance  64  

President D. Beinisch  
 

 

party that has the responsibility for ensuring security, public order and the 

enforcement of the criminal law. The various security services in Israel ð 

including the Israel Defence Forces, the Israel Police, the Israel Prison 

Service and the General Security Service ð take their orders from the 

government, and as a rule their heads are appointed by it (see ss. 2 and 3 of 

the Basic Law: the Army, s. 8 of the Police Ordinance [New Version], 5731-

1971, s. 78 of the Prisons Ordinance and ss. 3 and 4 of the General Security 

Service Law, 5762-2002). When these agencies, which all constitute a part of 

the executive branch of the state, exercise their powers, they are acting on 

behalf of the state as an organized force that receives its orders from the 

government. Indeed, the subordination of the various security services to the 

elected government has always been one of the hallmarks of the State of 

Israel as a modern democratic state, and it is one of the basic constitutional 

principles underlying the system of government in Israel (for the 

constitutional basis for the special status of persons serving in the various 

security services (including the Israel Prison Service), see ss. 7(8) and 7(9) of 

the Basic Law: the Knesset, and the special limitations clause provided in s. 9 

of the Basic Law: Human Dignity and Liberty). 

25. In addition to the subordination of the security forces in the state to the 

government, one of the hallmarks of the great power that has always been 

held by the executive branch in Israel is the power given to it, through the 

police, the state attorneyôs office and the prison service, to enforce the 

provisions of the criminal law in Israel. The issue before us concerns the 

manner of implementing one of the main elements of the criminal law 

enforcement mechanisms in Israel ð the power to deprive of their liberty 

those persons who have been convicted under the law and sentenced to 

imprisonment. This power is one of the most invasive powers that a modern 

democratic state has over its subjects.  

It should be noted that prima facie, in so far as imprisonment as a 

sentence in a criminal trial is concerned, it might be argued that the violation 

of the right to personal liberty caused by the imprisonment derives in its 

entirety from the custodial sentence imposed by the court. Indeed, from a 

normative viewpoint, the decision of the competent courts of the state to 

sentence a particular person to imprisonment is the source of the power to 

violate the constitutional right of that individual to personal liberty. But the 

actual violation of the right to personal liberty takes place on a daily basis as 

long as he remains an inmate of the prison. This violation of the right to 
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personal liberty is inflicted by the party that manages and operates the prison 

where the inmate is held in custody, and by the employees of that party, 

whose main purpose is to ensure that the inmate duly serves the term of 

imprisonment to which he has been sentenced (subject, of course, to the 

provisions of the law) and complies with the rules of conduct in the prison, 

which also restrict his personal liberty. 

In Israel the power to punish someone who has been convicted under the 

law and to imprison him in order that he may serve his sentence is, therefore, 

one of the most significant powers of the state, and under the law the body 

that is responsible for carrying out this function of the state is the Israel 

Prison Service. This power, as well as the powers of the other security 

services, is an expression of a broader principle of the system of government 

in Israel, according to which the state ð through the government and the 

various security services that are subordinate to it ð has exclusive authority 

to resort to the use of organized force in general, and to enforce the criminal 

law in particular (for a critical discussion of the question of the monopoly 

given to the state to use force, see C.J. Rosky, óForce, Inc.: The Privatization 

of Punishment, Policing and Military Force in Liberal States,ô 36 Conn. L. 

Rev. 879 (2004). 

26. The monopoly given to the state ð through the executive branch and 

the bodies acting through it ð with respect to the use of organized force is of 

importance in two spheres. In one sphere, we need to take into account that 

the democratic legitimacy for the use of force in order to restrict the liberty of 

individuals and to deny various human rights relies on the fact that organized 

force exercised by and on behalf of the state is what causes the violation of 

those rights. Were this force not exercised by the competent organs of the 

state, in accordance with the powers given to them and in order to further the 

general public interest rather than a private interest, this use of force would 

not have democratic legitimacy, and it would constitute de facto an improper 

and arbitrary use of violence. In the other sphere, the fact that the organized 

force is exercised by a body that acts through the state and is subject to the 

laws and norms that apply to anyone who acts through the organs of the state 

and also to the civil service ethos in the broad sense of this term is capable of 

significantly reducing the danger that the considerable power given to those 

bodies will be abused, and that the invasive powers given to them will be 

exercised arbitrarily or in furtherance of improper purposes. Naturally, both 

of these spheres are interrelated and affect one another, since the democratic 
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legitimacy given to the bodies that exercise organized force on behalf of the 

state is what allows them in a substantive sense to exercise the powers given 

to them vis-à-vis any individual. At the same time, since those bodies act 

within the framework of the democratic political mechanism and are subject 

to its rules, their legitimacy is enhanced. Prof. Dilulio discussed the close 

connection between the identity of the party that uses force against prisoners 

and the legitimacy of the actual use of force in the following terms: 

óIn my judgment, to continue to be legitimate and morally 

significant, the authority to govern those behind bars, to deprive 

citizens of their liberty, to coerce (and even kill) them, must 

remain in the hands of government authorities. Regardless of 

which penological theory is in vogue, the message ñThose who 

abuse liberty shall live without itò is the philosophical brick and 

mortar of every correctional facility. That message ought to be 

conveyed by the offended community of law-abiding citizens, 

through its public agents, to the incarcerated individual. The 

administration of prisons and jails involves the legally 

sanctioned coercion of some citizens by others. This coercion is 

exercised in the name of the offended public. The badge of the 

arresting police officer, the robes of the judge, and the state 

patch of the corrections officer are symbols of the inherently 

public nature of crime and punishmentô (Dilulio, óThe Duty to 

Govern: A Critical Perspective on the Private Management of 

Prisons and Jails,ô supra, at p. 173). 

27. Now that we have discussed the constitutional principle regarding the 

monopoly given to the state to use force in general, and to deny the personal 

liberty of individuals in order to enforce the criminal law in particular, let us 

now examine the relationship between this general principle and the 

arrangement provided in amendment 28. The main provision of amendment 

28, which will form the focus of the constitutional scrutiny and from which 

all of the other provisions of the amendment whose constitutionality is under 

consideration are derived, is s. 128L of the Prisons Ordinance. This provision 

defines the spheres of responsibility of the private concessionaire, who is 

supposed to construct, manage and operate the privately managed prison. The 

wording of s. 128L appears in para. 11 above, but because of its importance 

in this case we shall cite the wording of the section once again: 
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óResponsibili ty 

of the 

concessionaire 

128L. (a) The concessionaire is responsible for the 

proper construction, management and 

operation of the privately managed prison, 

including: 

 (1) maintaining order, discipline and public 

security in the privately managed prison; 

 (2) preventing the escape of inmates that 

are held in custody in the privately 

managed prison; 

 (3) ensuring the welfare and health of the 

inmates and taking steps during the 

imprisonment that will aid their 

rehabilitation after the release from 

imprisonment, including training for 

employment and providing education; 

 all of which in accordance with the 

provisions of every law and the provisions 

of the agreement and while upholding 

inmatesô rights. 

 (b) The concessionaire shall adopt all the 

measures required in order to discharge his 

responsibility as stated in subsection (a), 

including measures as aforesaid that are 

stipulated in the agreement, and inter alia 

he shall appoint for this purpose the 

concessionaireôs governor and employees in 

accordance with the provisions of this 

chapter.ô 

The constitutional difficulty presented by amendment 28 concerns the 

management and operation of the prison by a private concessionaire, and in 

particular the responsibility imposed on it for the matters set out in the 

aforesaid ss. 128L(a)(1) and 128L(a)(2), namely the responsibility for 

ómaintaining order, discipline and public securityô and the responsibility for 

ópreventing the escape of inmates that are held in custody.ô These spheres of 

responsibility, from which all the other invasive powers given to the governor 
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of the prison on behalf of the concessionaire and the concessionaireôs 

employees are de facto derived, are the spheres in which, according to the 

petitioners, the state may not delegate or transfer its responsibility to a private 

enterprise. Moreover, it is important to point out that the provisions of 

amendment 28 may also to some degree affect the length of the term of 

imprisonment, since the conduct of the prison inmate has a not inconsiderable 

effect on the possibility of his early release from prison under the Parole Law, 

5761-2001. In this respect it should be pointed out that under s. 9(7) of the 

Parole Law, the parole board acting under the law is required to consider, 

inter alia, the recommendation concerning the prisoner that was given by the 

governor of the privately managed prison, who, it will be recalled, is 

appointed by the concessionaire (it should be noted that the aforesaid s. 9(7) 

also relates to the possibility that one of the supervisors acting in the prison 

on behalf of the Israel Prison Service will submit a recommendation 

regarding the prisoner in the privately managed prison). 

28. The powers involved in maintaining order, discipline and public 

security in the prisons and the powers involved in preventing the escape of 

prisoners from custody are traditionally powers that manifestly belong to the 

state. The sovereignty of the state and its power to use coercive force against 

its subjects are typified by the power given to it to imprison persons who 

have been convicted by the court, to supervise those prisoners strictly, 

continuously and closely, in a manner that seriously (but justifiably) violates 

their personal liberty, human dignity and privacy, and to take various steps ð 

including the use of deadly force in a manner that endangers the right to life 

and physical integrity ð in order to prevent the escape of the inmates from 

the prison. Therefore, a prison, even when it operates within the law, is the 

institution in which the most serious violations of human rights that a modern 

democratic state may impose on its subjects may and do occur. 

We have already discussed the fact that according to the basic values of 

society and the system of government in Israel, the legitimacy for exercising 

powers that involve a serious violation of the constitutional right to personal 

liberty derives from the fact that these powers are exercised by and on behalf 

of the state, after the person with regard to whom they are exercised has been 

tried and convicted by the legal system of the state. Imprisoning a person is 

the culmination of the criminal proceeding initiated against that person by the 

state on behalf of the entire public. The power of imprisonment and the other 

invasive powers that derive from it are therefore some of the stateôs most 
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distinctive powers as the embodiment of government, and they reflect the 

constitutional principle that the state has a monopoly upon exercising 

organized force in order to advance the general public interest. In this context 

it should be remembered that when an offender who has been convicted by a 

competent court and sentenced to imprisonment serves his sentence, this is 

not merely a technical stage of implementing the criminal law; it is a 

significant and integral part of the criminal proceeding that the state initiates 

against the individual, without which the earlier parts of the proceeding lose a 

significant part of their significance. Indeed, just as the state through the 

legislature is responsible for regulating criminal legislation, so too it is 

responsible for enforcing the criminal law and punishing offenders according 

to the law through the executive branch ð a responsibility that is realized, 

inter alia, by imposing the role of managing and operating prisons on the 

state (see Field, óMaking Prisons Private: An Improper Delegation of a 

Governmental Power,ô supra, at p. 669). 

29. The scope of the right to personal liberty and the power to violate this 

right lawfully are derived from the basic principles of the constitutional 

system in Israel that we discussed with regard to the responsibility of the 

state and those acting on its behalf to maintain public order and enforce the 

criminal law ð a responsibility that justifies giving them extensive powers to 

violate human rights. Therefore, it is possible to say that when it is the state 

through its competent organs that exercises the coercive power inherent in 

denying prison inmates their liberty and when the state is de facto responsible 

for denying the liberty, the violation of the constitutional right to liberty of 

those inmates has greater legitimacy. Indeed, when the state, through the 

Israel Prison Service, denies the personal liberty of an individual ï in 

accordance with the sentence that is imposed on him by a competent court ð 

it thereby discharges its basic responsibility as sovereign for enforcing the 

criminal law and furthering the general public interest. By contrast, when the 

power to deny the liberty of the individual is given to a private corporation, 

the legitimacy of the sanction of imprisonment is undermined, since the 

sanction is enforced by a party that is motivated first and foremost by 

economic considerations ð considerations that are irrelevant to the 

realization of the purposes of the sentence, which are public purposes. 

30. It would therefore appear that amendment 28 gives rise to a question 

of paramount constitutional important that lies, as we explained in paragraph 

22 above, at the very heart of the right to personal liberty, namely whether it 
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is possible to entrust the power to deny liberty to a party that operates in 

order to further an interest that is essentially a private one. 

 Amendment 28 provides an arrangement that authorizes a private profit-

making corporation to violate the constitutional right to personal liberty; by 

making the prison inmates subservient to a private enterprise that is 

motivated by economic considerations, amendment 28 creates a violation of 

the constitutional right to personal liberty, which is an independent violation 

that is additional to the violation caused by the actual imprisonment under 

lock and key. This violation goes to the heart of the right to personal liberty, 

since it involves the actual power to hold a person in prison and the 

conditions of his imprisonment (including the possibility of denying various 

benefits inside the prison). The source of the violation of the constitutional 

right to personal liberty that is caused by amendment 28 is therefore inherent 

to the identity and nature of the body that has been given the powers to 

violate liberties that are involved in the management and operation of a 

prison, in two respects. First, the state, after it has determined through its 

courts that a custodial sentence should be imposed on a certain person, does 

not bear complete responsibility for the implementation of this decision, with 

the violation of human rights that arises from it. This situation undermines 

the legitimacy of the actual sanction of imprisonment and of the violations of 

various human rights that derive from it (and especially the constitutional 

right to personal liberty). Second, in addition to the aforesaid, the inmate of a 

privately managed prison is exposed to a violation of his rights by a body that 

is motivated by a set of considerations and interests that is different from the 

one that motivates the state when it manages and operates the public prisons 

through the Israel Prison Service. The independent violation of the 

constitutional right to personal liberty of inmates in a privately managed 

prison exists even if we assume that from a factual-empirical viewpoint it has 

not been proved that inmates in that prison will suffer worse physical 

conditions and invasive measures than those in the public prisons. 

Indeed, when we examine the extent of the violation of the right to 

personal liberty inherent in placing a person under lock and key we should 

take into account not merely that personôs actual loss of personal liberty for a 

certain period but also the manner in which he is deprived of liberty. The 

broad scope of the protected right finds expression in various ways, and this 

too justifies affording it broad protection. The right to liberty is not violated 

only by denying it in its entirety. The right can be violated on various levels. 
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The manner in which the constitutional right is violated and the nature and 

extent of the violation naturally affect the constitutional scrutiny of the 

violation from the perspective of the limitations clause (see and cf. HCJ 

5936/97 Lam v. Director-General of Ministry of Education, Culture and Sport 

[14], at pp. 681-683, 692-693, 693-694 {545-549, 562-563, 564-565}; 

Menahem v. Minister of Transport [4], at pp. 260-261). 

31. In this respect it should be stated that we see no reason to accept the 

concessionaireôs argument that all that amendment 28 provides is tantamount 

to the state availing itself of the assistance of a private enterprise rather than 

delegating or transferring powers to it. It is well known that a distinction 

between an authority availing itself of the assistance of a private enterprise in 

order to carry out its duties and a delegation of powers to a private enterprise 

has been made in our administrative law, and the main distinction between 

the two situations concerns the scope of the powers and the discretion given 

to the party to whom the competent authority delegates its powers (see HCJ 

2303/90 Philipovitz v. Registrar of Companies [15], at pp. 422-424; HCJ 

4884/00 Let the Animals Live Association v. Director of Field Veterinary 

Services at the Ministry of Agriculture [16]; I. Zamir, Administrative 

Authority (vol. 2, 1996), at pp. 541-550, 561-562). In the circumstances of 

the case before us, even if there are certain differences between the scope of 

the powers given to the employees of the private concessionaire that operates 

the prison and the scope of powers given to prison officers of the Israel 

Prison Service, an examination of the provisions of amendment 28 shows that 

the private concessionaire was given wide-ranging powers with regard to the 

day-to-day management of the prison, including the enforcement of order and 

discipline therein. 

The powers given to the private concessionaire are not merely technical 

powers. They are invasive powers that are involved on a regular basis when 

discretion is exercised by the prison governor acting on behalf of the 

concessionaire and the employees subordinate to him, who are in control of 

the managing the lives of the inmates in the prison on a daily basis. 

Moreover, the management and operation of a prison naturally require 

dealing with unexpected situations in the course of direct contact with the 

inmates and making quick decisions on an immediate basis, where the 

supervision and scrutiny of the making of the decisions and the manner of 

exercising the discretion can only be carried out retrospectively. Indeed, it 

would seem that in so far as the management of private prisons is concerned, 
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there is a very significant difficulty in making a clear distinction between the 

policy decision of the state and the actual manner in which it is implemented 

by the private concessionaire (see J. Freeman, óThe Private Role in Public 

Governance,ô 75 N. Y. U. L. Rev. 543 (2000), at pp. 632-633; Dilulio, óThe 

Duty to Govern: A Critical Perspective on the Private Management of Prisons 

and Jails,ô supra, at p. 176). In these circumstances, it is clear that the 

arrangements provided in amendment 28 constitute a transfer (or at least a 

delegation) of powers from the Israel Prison Service to the private 

concessionaire, which is responsible for the management and operation of the 

prison, rather than a government authority merely availing itself of the 

assistance of a private enterprise, as the concessionaire claims. 

32. We should further mention that, in their pleadings in reply to the 

petition, the respondents (the state and the concessionaire) argued that there 

are various other arrangements that allow private enterprises to exercise 

different sovereign powers. Examples of such arrangements are the 

possibility of appointing a private lawyer as a prosecutor in a criminal trial by 

virtue of an authorization from the attorney-general under s. 12(a)(1)(b) of 

the Criminal Procedure Law [Consolidated Version], 5742-1982 (see HCJ 

8340/99 Gorali Kochan & Co. Law Offices v. Attorney-General [17]; HCJ 

1783/00 Haifa Chemicals Ltd v. Attorney-General [18]); the possibility 

provided in s. 5 of the Execution Law, 5727-1967, of appointing a private 

individual, who has been authorized for this purpose, as an óofficerô for the 

enforcement of civil judgments; and the existence of nursing and psychiatric 

institutions, which operate for profit, where the members of staff have full 

control of the various aspects of the lives of the inmates of those institutions. 

The question of the constitutionality and legality of these arrangements does 

not arise in the petitions before us, and therefore we are not required to adopt 

any position with regard to it. But it is hard to deny that these are functions 

that are not so closely related to the manifestly sovereign functions of the 

state and that the violation of human rights that results from exercising them 

is less than that involved in the management and operation of a prison, which 

is the subject of the petition before us (for a discussion of the question of the 

constitutional and legal restrictions imposed on the privatization process, see 

D. Barak-Erez, óHuman Rights in an Age of Privatization,ô 8 Labour, Society 

and Law (Israeli Society for Labour Law and Social Security Yearbook) 209 

(2001); D. Barak-Erez, óThe Public Law of Privatization: Models, Norms and 

Challenges,ô 30 Tel-Aviv University Law Review (Iyunei Mishpat) 461 (2008); 
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Y. Dotan and B. Medina, óThe Legality of Privatization of the Provision of 

Public Services,ô 37 Hebrew Univ. L. Rev. (Mishpatim) 287 (2007); cf. also 

C.P. Gillette & P.B. Stephan III, óConstitutional Limitations on Privatization,ô 

46 Am. J. Company. L. 481 (1998)). 

33. In summary, the conclusion that we have reached is that amendment 

28 causes an additional independent violation of the constitutional right to 

personal liberty beyond the violation that arises from the imprisonment itself. 

It can therefore be said that our position is that the scope of the violation of a 

prison inmateôs constitutional right to personal liberty, when the entity 

responsible for his imprisonment is a private corporation motivated by 

economic considerations of profit and loss, is inherently greater than the 

violation of the same right of an inmate when the entity responsible for his 

imprisonment is a government authority that is not motivated by those 

considerations, even if the term of imprisonment that these two inmates serve 

is identical and even if the violation of the human rights that actually takes 

place behind the walls of each of the two prisons where they serve their 

sentences is identical. This conclusion gives rise to a question, which we 

shall consider below, as to whether it is possible to determine that this 

independent violation was made lawfully in accordance with the limitations 

clause. 

Amendment 28 violates the constitutional right to human dignity 

34. In addition to the violation of the right to personal liberty, amendment 

28 also violates the constitutional right to human dignity that is enshrined in 

section 2 of the Basic Law: Human dignity and Liberty as follows: 

óPreservation 

of life, body 

and dignity 

2. One may not harm the life, body or dignity of a 

person.ô 

In order to examine the claim that the provisions of amendment 28 cause a 

violation of human dignity, we first need to discuss the content of the 

constitutional right to human dignity and the extent to which it applies in the 

circumstances of the case before us. In the judgment in HCJ 6427/02 

Movement for Quality Government in Israel v. Knesset [19] it was held that 

the model adopted by the Supreme Court with regard to the scope of 

application of the constitutional right to human dignity is an óintermediate 

modelô; in other words, the right to human dignity does not only include 

those clear violations that relate to a personôs humanity, such as physical and 

emotional injuries, humiliation and defamation, but it does not encompass all 
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human rights. In that case President Barak addressed the content of the 

constitutional right to human dignity in the following terms: 

óWhat is human dignity according to the approach of the 

Supreme Court? This question should be answered by means of 

constitutional interpretation of the language of the statute against 

the background of its purpose. This interpretive approach is 

based on the history of the provision in the Basic Law, its 

relationship to other provisions in the Basic Laws, the basic 

values of the legal system and comparative law. It gives central 

weight to the case law of this court regarding the scope of 

human dignity. On the basis of all of these, our conclusion is that 

the right to human dignity constitutes a set of rights that needs to 

be upheld in order for dignity to exist. The right to human 

dignity is based on the recognition that man is a free creature, 

who develops his body and mind as he wishes in the society in 

which he lives; the essence of human dignity lies in the sanctity 

of his life and his liberty. Human dignity is based on the 

autonomy of the individual will, the freedom of choice and the 

freedom of action of a human being as a free agent. Human 

dignity relies on the recognition of the physical and spiritual 

integrity of a human being, his humanity, his worth as a human 

being, all of which irrespective of the degree of benefit that 

others derive from himô (see Movement for Quality Government 

in Israel v. Knesset [19], at para. 35 of the judgment). 

35. Whatever the content of the constitutional right to human dignity may 

be, no one denies that the right to dignity applies with regard to preventing 

the denigration of a person and preventing any violation of his human image 

and his worth as a human being. The right to dignity is a right that every 

human being is entitled to enjoy as a human being. Admittedly, when a 

person enters a prison he loses his liberty and freedom of movement, as well 

as additional rights that are violated as a result of the imprisonment; but an 

inmate of a prison does not lose his constitutional right to human dignity. A 

long time before the Basic Law: Human Dignity and Liberty was enacted, 

Justice Barak discussed how prison inmates and persons under arrest also 

enjoy the right to human dignity. Justice Barak held in this regard in HCJ 

355/79 Katlan v. Israel Prison Service [20], at p. 298: 
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óEvery person in Israel enjoys a basic right to physical integrity 

and to the protection of his human dignity. These rights are 

included in the ñcharter of judicial rightsòé that has been 

recognized by this court. The right to physical integrity and 

human dignity is also a right of persons under arrest and prison 

inmates. The walls of the prison are not a barrier between the 

inmate and human dignity. The regime in the prison naturally 

requires a violation of many liberties that free people enjoyé 

but the regime in the prison does not demand that the inmate is 

denied his right to physical integrity and to protection against a 

violation of his dignity as a human being. The inmate loses his 

freedom, but he is not deprived of his human image.ô 

This finding regarding the right of prison inmates and persons under arrest 

to human dignity was, of course, given extra force when the Basic Law: 

Human Dignity and Liberty was enacted and the right to human dignity 

became a super-legislative constitutional right that every government 

authority is liable to respect. The social importance that should be attributed 

to the protection of the human dignity of prison inmates was discussed by 

Justice E. Mazza in the following terms: 

óWe should remember and recall that the human dignity of the 

prison inmate is the same as the dignity of every human being. 

Imprisonment violates the prison inmateôs liberty, but it should 

not violate his human dignity. A prison inmate has a basic right 

not to have his dignity violated, and every government authority 

has a duty to respect this right and to prevent it from being 

violatedé Moreover, a violation of the human dignity of a 

prison inmate does not merely affect the inmate, but also the 

image of society. Humane treatment of prison inmates is a part 

of a humane-moral norm that a democratic society is required to 

uphold. A state that violates the dignity of its prison inmates 

breaches the obligation that it has to all of its citizens and 

residents to respect basic human rightsô (Golan v. Prisons 

Service [11], at p. 256). 

36. Indeed, it is hard to deny that imprisoning someone under lock and 

key and imposing upon him the rules of conduct in the prison violates his 

human dignity. This violation is caused whether that person is imprisoned in 

a public prison or in a privately managed prison. Therefore, the question that 
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we need to decide in this case is whether imprisoning a person in a privately 

managed prison causes a greater violation of his human dignity than 

imprisoning him in a public prison. 

Imprisoning persons in a privately managed prison leads to a situation in 

which the clearly public purposes of the imprisonment are blurred and diluted 

by irrelevant considerations that arise from a private economic purpose, 

namely the desire of the private corporation operating the prison to make a 

financial profit. There is therefore an inherent and natural concern that 

imprisoning inmates in a privately managed prison that is run with a private 

economic purpose de facto turns the prisoners into a means whereby the 

corporation that manages and operates the prison makes a financial profit. It 

should be noted that the very existence of a prison that operates on a profit-

making basis reflects a lack of respect for the status of the inmates as human 

beings, and this violation of the human dignity of the inmates does not 

depend on the extent of the violation of human rights that actually occurs 

behind the prison walls (cf. in this respect the question of employing 

employees in a prison (HCJ 1163/98 Sadot v. Israel Prison Service [21])). 

37. The violation of the human dignity of prison inmates described above, 

which inherently derives from the existence of a privately managed prison, is 

naturally exacerbated by the invasive character of the powers that amendment 

28 allows the private concessionaire and its employees to exercise vis-à-vis 

the inmates in addition to the violation inherent in the actual imprisonment. 

These include, as aforesaid, placing an inmate in administrative isolation for 

a period of up to 48 hours, the use of firearms in order to prevent inmates 

escaping from the prison, the use of reasonable force in order to conduct a 

body search on the inmates, a visual examination of the naked bodies of 

inmates and taking urine samples from inmates. It should also be noted that 

we do not accept the stateôs claim that the injury caused by the exercise of 

authority over an inmate by a employee of a private company lies in the 

subjective feelings of the person making the claim and  that this is not 

essentially a legal argument. The violation of the human dignity of inmates in 

a privately managed prison is not an injury that derives from the subjective 

feelings of those inmates, but an objective violation of their constitutional 

right to human dignity. 

38. An additional aspect of the violation of the constitutional right to 

human dignity that is caused by amendment 28 lies in the social and 

symbolic significance of imprisonment in a privately managed prison. This 
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aspect of the right to human dignity, which distinguishes it from other human 

rights, is discussed by the learned Prof. Meir Dan-Cohen, who expresses a 

view that the existence of a violation of human rights that derives from a 

certain act or institution depends on the symbolic significance that society 

attributes to that act or institution, whether the source of that symbolic 

significance lies in its clear and express content or in some form of social 

consensus with regard to the aforesaid act or institution, irrespective of the 

empirical data regarding that act or institution (which may be the source of 

that symbolic significance), and irrespective of the specific intention of the 

party carrying out an act of that type in specific circumstances. Prof. Dan-

Cohen writes in this respect: 

óOnce an action-type has acquired a symbolic significance by 

virtue of the disrespect it typically displays, its tokens will 

possess that significance and communicate the same content 

even if the reason does not apply to themé As long as certain 

actions are generally considered to express disrespect, one 

cannot knowingly engage in them without offending against the 

targetôs dignity, no matter what oneôs motivations and intentions 

areô (see M. Dan-Cohen, Harmful Thoughts: Essays on Law, 

Self, and Morality (2002), at p. 162). 

This fundamental approach to the special nature of the right to human 

dignity expresses an approach that befits the matter before us, when we 

consider the narrow and essential meaning of the right. Indeed, in many cases 

a violation of human dignity is accompanied by a violation of additional 

human rights such as a violation of the right to life and physical integrity and 

a violation of the right to privacy. Notwithstanding, a violation of human 

dignity may also be an óindependentô violation, when a certain act that is 

done or a certain institution that is created do not inherently violate other 

human rights, but they reflect an attitude of disrespect from a social 

viewpoint towards the individual and his worth as a human being. In so far as 

amendment 28 is concerned, this approach requires us to examine the 

significance that Israeli society attached to the imprisonment of a person in a 

prison that is managed and operated by a private corporation, whose 

employees are given various invasive powers over the inmates in that prison. 

39. As we explained above, amendment 28 admittedly violates the 

constitutional right to personal liberty, but in addition it independently 

violates, as described above, the human dignity of the inmates in a privately 
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managed prison. This is because the imprisonment of a person in a privately 

managed prison is contrary to the basic outlook of Israeli society (an outlook 

that we discussed in paragraphs 24-25 above) with regard to the 

responsibility of the state, which operates through the government, for using 

organized force against persons subject to its authority and with regard to the 

power of imprisonment being one of the clear sovereign powers that are 

unique to the state. When the state transfers the power to imprison someone, 

with the invasive powers that go with it, to a private corporation that operates 

on a profit -making basis, this action ð both in practice and on an ethical and 

symbolic level ð expresses a divestment of a significant part of the stateôs 

responsibility for the fate of the inmates, by exposing them to a violation of 

their rights by a private profit -making enterprise. This conduct of the state 

violates the human dignity of the inmates of a privately managed prison, 

since the public purposes that underlie their imprisonment and give it 

legitimacy are undermined, and, as described above, their imprisonment 

becomes a means for a private corporation to make a profit. This symbolic 

significance derives, therefore, from the very existence of a private 

corporation that has been given powers to keep human beings behind bars 

while making a financial profit from their imprisonment (see, in this regard, 

I.P. Robbins, óPrivatization of Corrections: Defining the Issues,ô 40 Vand. L. 

Rev. 813, at pp. 826-827 (1987)). 

The relationship between the restrictions on the concessionaireôs powers 

and the supervisory mechanisms provided in amendment 28, on the one hand, 

and the violation of the right to personal liberty and human dignity, on the 

other 

40. When we seek to assess the nature and the intensity of the violation of 

the constitutional rights to personal liberty and human dignity that is caused 

by amendment 28, we are required to take into account the various 

restrictions on the private concessionaireôs activity provided in amendment 

28 and the various supervisory measures for the concessionaireôs activity that 

were provided within the framework of the amendment. According to the 

state and the concessionaire, in view of the aforesaid restrictions and 

supervisory arrangements, it should not be said that the amendment reflects a 

shirking by the state of its basic responsibility for enforcing the criminal law. 

41. Indeed, the respondents correctly argue that a significant attempt was 

made by the legislature to limit the violation of human rights caused by 

amendment 28; it is important to point out that no provisions were included 
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in the amendment that allow a more serious violation of the human rights of 

the inmates of a privately managed prison than the violation of human rights 

of the inmates in state managed prisons. Moreover, it should be noted that 

certain invasive powers that are given to the officers of the Israel Prison 

Service ð including the power to disciplinary adjudicate inmates and the 

power to order an extension of the period during which an inmate is held in 

administrative isolation beyond 48 hours ð are not given to the employees of 

the private concessionaire. Moreover, section 128K of the Prisons Ordinance, 

which was enacted within the framework of amendment 28, regulates the 

manner in which the provisions of the law regarding a state managed prison 

will apply to a privately managed prison, and in this regard s. 128K(c)(1) of 

the Ordinance provides that an inmate held in a privately managed prison 

shall have all the rights, benefits and services that are given to an inmate in a 

prison that is not privately managed. Moreover, s. 128I of the Prisons 

Ordinance imposes on óthe concessionaire, individuals with significant 

influence therein, the governor and the concessionaireôs employeesô the 

provisions of the Penal Law, 5737-1977, that apply to civil servants (cf. 

CrimFH 10987/07 State of Israel v. Cohen [22]). This provision was also 

intended to result in making the legal norms that apply to the employees of 

the private concessionaire the same as those that apply to the officers of the 

Israel Prison Service. In this respect it is not superfluous to point out that it 

would appear that the concessionaire operating the privately managed prison 

is subject to the judicial scrutiny of the High Court of Justice and the rules of 

administrative law, as it is a body that fulfils a public function under s. 

15(d)(2) of the Basic Law: The Judiciary. In view of this, and since the 

powers of the employees of the private concessionaire are subject to 

restrictions parallel to those imposed on the powers of the officers of the 

Israel Prison Service, we cannot determine that the provisions of amendment 

28, in themselves, allow the private concessionaire and its employees to 

violate the human rights of inmates in the privately managed prison to a 

greater degree than the violation of the human rights of inmates in a state 

managed prison. 

42. In addition to the provisions described above, which were intended to 

make the normative position of the inmates in the privately managed prison 

equal to those of the inmates in the state managed prisons, amendment 28 

provides various mechanisms for the state to supervise the activity of the 

private concessionaire (see sections 128S, 128U-128X, 128AF-128AL, 
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128AO and 128AW of the Prisons Ordinance). These supervisory 

mechanisms, which are apparently more comprehensive than the supervisory 

mechanisms that exist in other countries where private prisons operate in a 

similar format, are prima facie capable of reducing the concern that the 

violation of human rights in the privately managed prison will be greater than 

that in the prisons of the Israel Prison Service (regarding the supervisory 

mechanisms for private prisons that exist in the United States, Britain and 

other countries, see Pozen, óManaging a Correctional Marketplace: Prison 

Privatization in the United States and the United Kingdom,ô supra, at pp. 

276-281; C.M. Donnelly, Delegation of Governmental Power to Private 

Parties ï A Comparative Perspective (2007), at pp. 105-108; R.W. Harding, 

Private Prisons and Public Accountability (1997), at pp. 51-55). In this 

context it should also be pointed out that according to the presumption of 

constitutionality that amendment 28 enjoys, we should assume that the 

supervisory mechanisms provided in the amendment will operate properly; in 

any case, the arguments with regard to the manner of exercising them are the 

kind of arguments that are more suited to being examined in an 

administrative petition than in a constitutional one. 

We have not overlooked the fact that amendment 28 contains a provision 

that is intended to contend with the concern that the violation of the human 

rights of inmates in the privately managed prison will be greater because of 

improper economic considerations. This provision appears in s. 128G(b) of 

the Prisons Ordinance, which provides the following: 

óAgreement 

between the 

Israel Prison 

Service and the 

corporation 

regarding the 

construction, 

management 

and operation 

of a privately 

managed 

prison 

128G. ... 

(b) The amount of the consideration for the 

concessionaire that will be determined in 

the agreement shall not be made conditional 

upon the number of inmates that will 

actually be held in a privately managed 

prison, but it may be determined in 

accordance with the availability of prison 

places in the number provided in the 

schedule or on a smaller scale as the 

commissioner shall determine with the 

approval of the comptroller-general at the 

Ministry of Finance.ô 
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This provision is indeed intended to limit the concern that economic 

inducements will motivate the concessionaire operating the privately 

managed prison to act in improper ways to increase the number of inmates in 

the prison or to extend their terms of imprisonment. 

43. The creation of the aforementioned supervisory mechanisms for the 

activity of the private concessionaire, as well as the various restrictions on 

the scope of its powers as provided in amendment 28, show that the 

legislature was also aware of the constitutional difficulty inherent in 

transferring powers to manage and operate a prison to a private corporation 

that is a profit -making enterprise. But the supervisory measures described 

above cannot provide an answer to the difficulty inherent in the very 

management and operation of a prison by a private concessionaire. As we 

clarified at length in paragraphs 29-30 and 36-39 above, and for the reasons 

set out there, in view of the degree of the violation of the constitutional rights 

caused as a result of the actual transfer of the powers of imprisonment and 

the invasive powers included therein to a private corporation, public 

supervision is insufficient to eliminate the violation and the damage that it 

involves. We shall discuss the relationship between the violation and the 

possibilities of supervision in greater detail in paragraphs 52-54 below. 

Does amendment 28 satisfy the limitation clause tests? 

44. Since we have found that granting powers to manage and operate a 

prison ð together with the invasive powers involved therein ð to a private 

corporation and its employees, as was done in amendment 28, violates the 

constitutional rights to personal liberty and human dignity of the inmates in 

the privately managed prison, we are called upon to examine whether this is a 

permitted violation. Indeed, the rights to personal dignity and human dignity, 

like the other human rights recognized in our constitutional law, are not 

absolute, and a certain act of legislation will not be unconstitutional solely 

because it violates a constitutional right. The violation of the constitutional 

rights to liberty and human dignity in amendment 28 will be lawful it is 

satisfies the conditions of the limitations clause in s. 8 of the Basic Law: 

Human Dignity and Liberty, which provides the following: 
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óViolation of 

rights 
8. The rights under this Basic Law may only be 

violated by a law that befits the values of the 

State of Israel, is intended for a proper 

purpose, and to an extent that is not excessive, 

or under a law as stated by virtue of an express 

authorization therein.ô 

The limitations clause expresses the balance provided in Israeli 

constitutional law between the rights of the individual and the needs of 

society as a whole and the rights of other individuals. It reflects our 

constitutional outlook that human rights are relative and may be restricted. 

The limitations clause therefore fulfils a dual role ð it stipulates that the 

human rights provided in the Basic Laws shall not be violated unless certain 

conditions are satisfied, but at the same time it defines the conditions in 

which the violation of the human rights will be permitted (see HCJ 5026/04 

Design 22 Shark Deluxe Furniture Ltd v. Director of Sabbath Work Permits 

Department, Ministry of Labour and Social Affairs [23], at p. 52 {355}; HCJ 

1661/05 Gaza Coast Local Council v. Knesset [24], at p. 546). The 

limitations clause provides that four cumulative conditions need to be 

satisfied in order that a violation of a constitutional right that is protected in 

the Basic Law: Human Dignity and Liberty, will be lawful: the violation of 

the right should be made in a law (or by virtue of an express authorization in 

a law); the law should befit the values of the State of Israel; the purpose of 

the law should be a proper one; and the violation of the constitutional right 

should not be excessive. If one of these four conditions is not satisfied, this 

means that the violation of the constitutional right is not lawful, and the 

provision of the law that violates the constitutional right is unconstitutional. 

Since we have found that amendment 28 violates the constitutional rights to 

personal liberty and human dignity, we should examine whether the 

conditions of the limitations clause are satisfied by it. 

45. Regarding the first condition provided in the limitations clause ð the 

demand that the violation of the protected constitutional right should be made 

by a law ð no one disputes that amendment 28 satisfies this condition. 

The second condition provided in the limitations clause, according to 

which the law that violates the constitutional right should befit the values of 

the State of Israel does not give rise to any real difficulty in our case. This 

condition refers, according to the purpose clause provided in s. 1A of the 

Basic Law: Human Dignity and Liberty, to óthe values of the State of Israel as 
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a Jewish and democratic stateô (see Design 22 Shark Deluxe Furniture Ltd v. 

Director of Sabbath Work Permits Department, Ministry of Labour and 

Social Affairs [23], at p. 53 {356}). In their petition, the petitioners raised a 

claim that amendment 28 is inconsistent with the values of the State of Israel 

as a democratic state because it violates the principle of the separation of 

powers. We see no reason to accept this claim in the case before us. Indeed, 

the values of the State of Israel as a democratic state also include the 

principle of the separation of powers and it is possible that a particularly 

serious violation of this principle in a certain law will justify a determination 

that the law is unconstitutional, since it is inconsistent with the values of the 

State of Israel as a democratic state. Notwithstanding, the petitionersô claims 

in the petition before us did not focus on the question of whether this 

condition is satisfied, and it is indeed hard to see how this condition may be 

violated by anything other than unusual and exceptional circumstances; it is 

therefore possible to assume that amendment 28 satisfies the condition of 

befitting the values of the State of Israel. 

The third condition provided in the limitations clause is that the violation 

of the constitutional right should be done for a proper purpose. The purpose 

of the law should be regarded as a proper purpose when it is intended to 

protect human rights or to realize an important public or social purpose, in 

order to maintain a basis for coexistence within a social framework that seeks 

to protect and advance human rights (see Menahem v. Minister of Transport 

[4], at p. 264). The nature of the violated right and the extent of the violation 

may also shed light on whether the purpose of the violating law is a óproper 

purposeô (see Iyyad v. State of Israel [6],at para. 30 of the judgment). 

According to the state, the purpose of amendment 28 is to bring about a 

direct and indirect improvement of inmatesô prison conditions at a reduced 

budgetary cost. This purpose of improving the prison conditions of inmates in 

Israel ð even if it is combined with an economic purpose ð is a proper 

purpose. It should be noted that the petitionersô claim with regard to the 

requirement of the proper purpose is that the purpose of economic efficiency 

does not in itself constitute a proper purpose that justifies a violation of 

constitutional rights. This claim of the petitioners is too sweeping, since there 

are situations in which an economic purpose will be considered a proper 

purpose that justifies a violation of human rights, depending on the type of 

purpose, its importance to the public interest and the extent of the violation of 

the constitutional right (see, for example, HCJ 5578/02 Manor v. Minister of 
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Finance [25], at pp. 739-740; HCJ 4947/03 Beer Sheba Municipality v. 

Government of Israel [26], at para. 11 of the judgment). As we shall clarify 

below, the weight of the economic purpose in amendment 28 is very 

significant, and this aspect is capable of affecting the manner in which we 

consider whether amendment 28 satisfies the requirement of proportionality 

and the constitutional balance that it requires between various principles and 

values. But in the circumstances of the case before us, the mere existence of 

an economic purpose that is combined with an attempt to realize the purpose 

of improving prison conditions, as expressed in amendment 28, cannot 

prevent the amendment from satisfying the requirement of a proper purpose. 

It follows that we need to examine whether the means chosen by the 

legislature to realize the proper purpose of amendment 28 satisfy the 

requirement of proportionality. 

46. The fourth condition provided in the limitations clause, on which we 

shall focus our main deliberations, demands that the violation caused by the 

law under discussion to the protected constitutional right shall be óto an 

extent that is not excessive.ô This condition concerns the proportionality of 

the violation of the constitutional right; in other words, even if the violation 

of the constitutional right is effected by a law that befits the values of the 

State of Israel and that is intended for a proper purpose, the law may still be 

found to be unconstitutional if its violation of the constitutional right is 

disproportionate. The requirement of proportionality therefore examines the 

means chosen by the legislature to realize the (proper) purpose of the 

legislation. 

The case law of this court has recognized three subtests that are used to 

examine the proportionality of the violation of a protected constitutional right 

by an act of legislation. The first subtest is the rational connection test, which 

examines whether the legislation that violates the constitutional right is 

consistent with the purpose that it is intended to realize. The second subtest is 

the least harmful measure test. This test requires us to examine whether, of all 

the possible measures for realizing the purpose of the violating law, the 

measure that harms the protected constitutional right to the smallest possible 

degree was chosen. The third subtest is the test of proportionality in the 

narrow sense. This test requires the violation of the protected constitutional 

right to be reasonably commensurate with the social advantage that arises 

from the violation (see Menahem v. Minister of Transport [4], at pp. 279-280; 
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Movement for Quality Government in Israel v. Knesset [19], at paras. 57-61 

of the opinion of President Barak). 

The three aforementioned subtests do not always require one option to be 

chosen in order to realize the purpose of the legislation. In many cases the 

legislature may be confronted by several options that differ in the degree to 

which they violate the constitutional right under discussion and the extent to 

which they realize the relevant legislative purposes. When there are various 

possibilities that may satisfy the requirement of proportionality, the 

legislature has a margin of legislative appreciation that we call the ómargin of 

proportionality,ô within which the legislature may choose the possibility that 

it thinks fit. The limits of the margin of appreciation given to the legislature 

in a concrete case are determined by the court in accordance with the nature 

of the interests and the rights that are at issue. The court will intervene in the 

legislatureôs decision only when the measure that was chosen by it departs 

considerably from the scope of the margin of legislative appreciation given to 

it and is clearly disproportionate (see Menahem v. Minister of Transport [4], 

at p. 280; AAA 4436/02 Tishim Kadurim Restaurant, Membersô Club v. Haifa 

Municipality [27], at pp. 812-813; Gaza Coast Local Council v. Knesset [24], 

at pp. 550-552). 

47. With regard to the first subtest of proportionality ð whether the 

legislative measure chosen is consistent with the legislative purpose ð the 

dispute between the parties focuses on the question whether amendment 28 is 

expected to realize the economic aspect of its purpose. The petitioners claim 

in this respect that they have in their possession opinions that indicate that 

global experience does not show a clear connection between the privatization 

of prisons and an economic saving, and they argue that this conclusion can 

also be seen in various works of academic research. The state, on the other 

hand, relies on an opinion that was submitted to the tenders committee for the 

privately managed prison project, which argues that the bid of the 

concessionaire that won the tender is expected to bring about a saving for the 

state, which is estimated at approximately 20%-25% of the cost of operating 

a prison, with similar standards, that is built and operated by the Israel Prison 

Service. According to this opinion, the saving over the whole period of the 

concession is estimated at approximately NIS 290-350 million. This question 

of achieving the budgetary savings goal, as well as the goal of improving the 

prison conditions of the inmates, is a question that naturally depends on the 

manner in which the provisions of amendment 28 will actually be 
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implemented. In the case before us, we are not speaking of a situation in 

which prima facie there is no rational connection between the provisions of 

the legislation that violates the protected constitutional right and the purposes 

that the act of legislation is supposed to realize. In any case, at this stage of 

the óprivatizationô planning process, the state cannot prove that better 

conditions for the inmates will indeed be achieved with the expected 

budgetary savings, nor are we able to determine that amendment 28 is not 

prima facie capable of realizing the purposes of an economic saving and 

improving the prisons conditions of inmates that it was designed to achieve. 

Therefore, we are prepared to assume for the sake of argument that the 

rational connection regarding the purpose of amendment 28 does exist. 

48. The second test of proportionality is, as we have said, the least 

harmful measure test, which requires that of all the possible measures for 

realizing the purpose of the legislation, the measure that violates the 

protected constitutional right to the smallest extent should be chosen. With 

regard to this subtest, the petitioners argued that it is possible to achieve the 

economic purpose underlying amendment 28 with measures that violate 

human rights to a lesser degree. This can be done, according to the 

petitioners, by building additional state managed prisons or by means of only 

a partial privatization of powers that do not contain a predominant element 

requiring the exercise of sovereign power. The state claims in reply that it has 

not yet found a sufficiently effective means of furthering the purpose of 

improving the prison conditions of inmates in Israel at a reduced budgetary 

cost that involves a lesser violation of human rights (in so far as such a 

violation actually exists). In this regard the state emphasizes that the 

arrangement provided in amendment 28 includes many significant 

safeguards. The state further argues that when the policy concerning the 

privatization of the prisons was formulated, the óFrench modelô in this field 

was also examined. According to the óFrench modelô for privatizing prisons 

(which is also used in a similar form in Germany), there is cooperation 

between the state and the private enterprise in managing the prison, which is 

reflected in the fact that various logistical services provided in the prison are 

outsourced, but the issues of security and enforcement are not entrusted to the 

private enterprise. 

As can be seen from the stateôs affidavit in reply, in June 2002 the 

Minister for Public Security approved the privatization of prisons on an 

óexpanded French model,ô which also included the transfer to the private 
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enterprise of certain powers in the fields of security and guarding. However, 

the state claims that ultimately, after examining the experience that has been 

obtained around the world in operating prisons, it was decided that the 

privatization would be done in accordance with the óEnglish modelô 

(according to the state, in accordance with an óimproved English modelô), in 

which the management of the prison is entrusted to a private enterprise 

operating under the supervision of the state, which retains for itself a limited 

number of powers (especially powers to try and sentence inmates). The main 

reason given in the stateôs pleadings for rejecting the óFrench modelô for 

privatizing prisons is that the division of responsibility and powers between 

the Israel Prison Service and the private enterprise that operates the prison is 

expected, on the basis of experience around the world, to cause many 

problems in the proper management of the prison. The concessionaire states 

in this regard that there is serious criticism of the óFrench model,ô which in 

the opinion of many does not give expression to the advantages of 

privatization and the involvement of the private sector, and that the 

separation of the security functions from the administrative functions makes 

it difficult to create a uniform policy and to define goals. The concessionaire 

further argues that, to the best of its knowledge, at the stage when the state 

considered implementing the óFrench model,ô a considerable difficulty was 

discovered in finding international enterprises that would be prepared to enter 

into an investment and partnership in Israel on the basis of this model. From 

these arguments it therefore follows that, according to the state and the 

concessionaire, the model that was ultimately adopted in amendment 28 is 

the one that best realizes the purposes that giving the powers to manage and 

operate a prison to a private concessionaire was intended to realize. 

49. From the stateôs affidavit-in-reply it can therefore be seen that after 

various options were examined with regard to the manner of implementing 

the privatization, each with its various administrative and economic 

significances, the option called by the state óthe improved English modelô 

was chosen. This option is the one embodied in amendment 28. Since this 

option provides that powers to exercise force, which is essentially a sovereign 

function, will be transferred to the private enterpriseôs employees, it results in 

a more serious violation of the personal liberty and human dignity of the 

inmates than the óFrench modelô for prison privatization (a model which, as 

aforesaid, only includes outsourcing of the logistic powers in the prison, 

rather than the powers relating to security and enforcement). In the 
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circumstances of the case, we have arrived at the conclusion that the data 

presented to us is insufficient for determining that the option that was chosen 

does not satisfy the second subtest of proportionality. It is well known that 

the second subtest of proportionality does not merely examine whether there 

is a measure that violates the protected constitutional right to a lesser degree, 

but it requires us to examine whether that less harmful measure realizes the 

legislative purpose to the same degree or to a similar degree as the measure 

chosen by the legislature (see HCJ 7052/03 Adalah Legal Centre for Arab 

Minority Rights in Israel v. Minister of Interior [28], at paras. 88-89 of the 

opinion of President Barak). The state claims, with regard to the difficulty in 

implementing the French model, that this model does not realize the purpose 

of improving prison conditions with a budgetary saving to the same extent as 

this purpose may be realized by amendment 28. Since we are unable to 

determine in what less harmful way it is possible to achieve the combined 

purpose of improving prison conditions while making a budgetary saving, 

which according to the state underlies the purpose of amendment 28, and 

since this issue naturally requires proof that we do not have before us, the 

conclusion that follows is that amendment 28 also satisfies the second subtest 

of proportionality. 

50. The third subtest of proportionality is the test of proportionality in the 

narrow sense. This test is essentially an ethical test in which we are required 

to examine whether the public benefit that arises from the legislation whose 

constitutionality is under discussion is commensurate with the damage to the 

constitutional right caused by that act of legislation (see Gaza Coast Local 

Council v. Knesset [24], at p. 550; Movement for Quality Government in 

Israel v. Knesset [19], at para. 60 of the opinion of President Barak). The 

existence of this proper proportion is examined by striking a balance between 

the relative social importance of the various principles underlying the 

expected public benefit from the act of legislation against the degree of harm 

to the violated human right. Within the framework of this subtest, we should 

examine the additional social benefit that arises from the legislation relative 

to the position before the law was enacted, and the additional damage to the 

constitutional right that is caused by enacting the law (see Adalah Legal 

Centre for Arab Minority Rights in Israel v. Minister of Interior [28], at paras. 

91-92 of the opinion of President Barak). The third subtest of proportionality 

assumes that the constitutional violation satisfies the first two subtests of 

proportionality. It assumes that there is a rational connection between the act 
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of legislation that violates the constitutional right and the purpose that the act 

of legislation is intended to achieve, and that the measure chosen by the 

legislature inflicts upon the constitutional right the least possible harm that is 

required in order to realize the legislative purpose. Subject to the existence of 

these requirements, the third subtest examines whether the purpose of the 

legislation justifies the measures chosen to realize it. The special function of 

the third subtest of proportionality was discussed by President Emeritus 

Barak in HCJ 8276/05 Adalah Legal Centre for Arab Minority Rights in 

Israel v. Minister of Defence [29] in the following terms: 

ó... there is a major difference between the first and second 

subtests and the third subtest. The first two subtests ð the 

rational connection and the least harmful measure ð focus on 

the means of realizing the purpose. If it transpires, according to 

these, that there is a rational connection between realizing the 

purpose and the legislative measure that was chosen, and that 

there is no legislative measure that is less harmful, the violation 

of the human right ð no matter how great ð satisfies the 

subtests. The third subtest is of a different kind. It does not focus 

merely on the means used to achieve the purpose. It focuses on 

the violation of the human right that is caused as a result of 

realizing the proper purpose. It recognizes that not all means that 

have a rational connection and are the least harmful justify the 

realization of the purpose. This subtest seeks in essence to 

realize the constitutional outlook that the end does not justify the 

means. It is an expression of the concept that there is an ethical 

barrier that democracy cannot pass, even if the purpose that is 

being sought is a proper oneô (see Adalah Legal Centre for Arab 

Minority Rights in Israel v. Minister of Defence [29], at para. 30 

of the judgment). 

In the case before us we are required, within the context of the test of 

proportionality in the narrow sense, to examine the relationship between the 

public benefit that arises from amendment 28 and the damage caused by 

amendment 28 to the constitutional rights to personal liberty and human 

dignity of inmates in the privately managed prison. When implementing this 

subtest of the requirement of proportionality, we are also obliged to take into 

account the provisions provided in amendment 28, which we discussed in 

paragraphs 41-42 above, that were intended to address the concerns of a 
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violation of the human rights of the inmates as a result of transferring 

imprisonment powers to a private corporation motivated by a desire to 

maximize its financial profits. 

51. In our deliberations above, we discussed at length the type of violation 

of human rights created by amendment 28. In paragraphs 22-30 above, we set 

out in detail the special significances of the violation of liberty as a result of 

privatization of the prison. Inter alia, we clarified that the violation of the 

rights to liberty and dignity deriving from introducing a private prison system 

is not reflected in the actual power of imprisonment, which is invasive in 

itself, since the actual violation of the personal liberty also occurs when the 

imprisonment takes place in a state managed prison. In the case of a privately 

managed prison, the violation lies in the identity and character of the body to 

which powers are given to violate liberties in the format provided in 

amendment 28 of the Prisons Ordinance. 

We mentioned the democratic legitimacy of the use of force by the state in 

order to restrict the liberty of individuals and to deny various rights that they 

have, when this violation is carried out by the organs of the state and for the 

purposes of protecting the public interest. By contrast, as we clarified above, 

when the power to deny the liberty of the individual is given to a private 

corporation, the legitimacy of the sanction of imprisonment is undermined 

and the extent of the violation of liberty is magnified. As graphically 

described by one of the scholars that criticize the privatization of prisons, 

there is a significant difference between a situation in which the party holding 

the keys to the prison is the state acting for and on behalf of the public, where 

the inmate is one of the members of that public, and a situation in which the 

key is entrusted to a commercial enterprise, which represents its own 

personal economic interest (N. Christie, Crime Control as Industry (second 

edition, 1994), at p. 104). This difference has implications for the type and 

extent of the violation. Imprisonment that is based on a private economic 

purpose turns the inmates, simply by imprisoning them in a private prison, 

into a means whereby the concessionaire or the operator of the prison can 

make a profit; thereby, not only is the liberty of the inmate violated, but also 

his human dignity. 

52. Now that we have addressed the violation of human rights that will be 

caused by amendment 28, we need to examine, within the framework of the 

third subtest of proportionality, what lies on the other pan of the scales, 

namely the public benefit that amendment 28 is intended to advance. In its 
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affidavit-in-reply, the state argued that this benefit is a twofold benefit ð 

achieving a significant financial saving, which according to the state is 

expected throughout the whole period of the concession (which according to 

the wording of the permit that was attached to the stateôs affidavit-in-reply is 

twenty-four years and eleven months) to reach the amount of NIS 290-350 

million, while improving prison conditions for the inmates. In other words, it 

can be said that the state, in enacting amendment 28, was aware of the need 

to contend with the serious overcrowding that exists in Israeli prisons, which 

has also been addressed by this court (see Physicians for Human Rights v. 

Minister of Public Security [10]). The question before it concerned the means 

it should adopt in order to contend with this crisis, and in these circumstances 

the state chose a measure of dealing with the aforesaid crisis that in its 

opinion is the most economically viable. The purpose underlying the 

enactment of amendment 28 and the special arrangements provided in it was, 

therefore, an economic purpose. In our opinion this is the main public 

purpose that amendment 28 sought to achieve and it is the raison dô°tre that 

underlies it; had the economic savings not been the main consideration taken 

into account by the legislature, there would have been no need to enact 

amendment 28, and it would have been possible to contend with the problem 

of overcrowding in the prisons by building additional state managed prisons 

or by improving the existing prisons, in accordance with the normative 

framework that existed prior to the enactment of amendment 28. It can 

therefore be said that although amendment 28 was enacted with the aspiration 

of improving the prison conditions of the inmates, the purpose of the concrete 

legislative arrangement chosen as a means of achieving this worthy aspiration 

is to achieve as great an economic saving as possible for the state. 

It is important to mention in this context that the special defence 

mechanisms for prison inmatesô rights that were provided in amendment 28, 

on which the state and the concessionaire base their replies to the petition, do 

not constitute a part of the public benefit that amendment 28 is intended to 

achieve. An examination of these mechanisms as a whole ð starting with the 

various restrictions that were imposed on the powers of the concessionaireôs 

employees that operate the prison, continuing with the stateôs ongoing means 

of supervising the concessionaireôs activity and ending with the possibility 

that the state will intervene in what is happening if the private concessionaire 

does not carry out its undertakings ð show that these mechanisms were 

intended to prevent the private concessionaire abusing the invasive powers 
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given to it within the framework of amendment 28. The introduction of these 

mechanisms, as we said in paragraph 43 above, is an expression of the fact 

that the legislature was also aware of the difficulties that amendment 28 

raises and the concerns inherent in giving imprisonment powers and the 

invasive powers deriving therefrom to a private concessionaire. We are 

therefore not dealing with legislative measures that were enacted merely 

because the legislature recognized a need to improve the protection of the 

human rights of inmates in Israeli prisons, but with preventative measures 

that were intended to neutralize, in so far as possible, the concerns that arise 

from a transfer of imprisonment powers to a private concessionaire, which 

was designed to achieve as large an economic saving as possible for the state. 

In this context we should further add that we are of the opinion that there is 

an inherent difficulty in estimating the economic benefit that is expected to 

accrue to the state from the operation of the privately managed prison, 

certainly when we are speaking of a concession period of almost twenty-five 

years. Prima facie, in view of the supervisory mechanisms that the state is 

required to operate by amendment 28, it would appear that the actual 

economic benefit of amendment 28 can be questioned. Notwithstanding, 

since it is impossible to determine categorically that amendment 28 is not 

expected to give rise to an economic benefit to the state, we are prepared for 

the purposes of our deliberations to assume, as we said in paragraph 47 

above, that the economic benefit underlying amendment 28 will indeed be 

realized. 

53. When we examine the question whether the expected benefit that will 

arise from realizing the purpose of amendment 28 ð improving prison 

conditions while maximizing economic savings ð is commensurate with the 

damage inherent in giving a private concessionaire power to harm inmates, 

we should remember that since the third subtest of proportionality is 

essentially an ethical test, it depends to a considerable extent on the values 

and norms that are accepted in the society under discussion. Naturally, in 

different countries there may be different outlooks with regard to the question 

of the scope of state responsibility in various fields and the relationship that 

should exist between the fields of activity that should be managed by the 

public sector and the fields in which most activity will be carried out by the 

private sector. These outlooks are determined, inter alia, by political and 

economic ideologies, the special history of each country, the structure of the 

political system and the government, and various social arrangements. These 
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differences between the various countries are expressed in the content of the 

constitutional arrangements laid down in each country. The role of the court, 

which is required to interpret and give content to the various constitutional 

arrangements is not, of course, to decide between various economic and 

political ideologies; notwithstanding, the court is required to reflect the 

values enshrined in the social consensus and in the ethical principles that are 

common to the members of society, to identify the basic principles that make 

society a democratic society and identify what is fundamental and ethical, 

while rejecting what is transient and fleeting (see HCJ 693/91 Efrat v. 

Director of Population Registry, Ministry of Interior [30], at p. 780). 

54. As to whether amendment 28 satisfies the test of proportionality in the 

narrow sense, we have reached the conclusion that the relationship between 

the intended social benefit of achieving an improvement in prison conditions 

while making a maximum financial saving by using a private concessionaire, 

as described in the stateôs affidavit-in-reply, and the degree of the violation of 

human rights caused by the provisions of amendment 28 is a disproportionate 

one. The violation of the inmatesô human rights that is caused by establishing 

a privately managed prison in which the private concessionaireôs employees 

are given extensive powers to use force, which is in essence a sovereign 

power, is not a violation that is limited to a single issue or an isolated 

incident. Amendment 28 results in the establishment of an organizational 

structure whose very existence seriously violates the personal liberty of the 

inmates of the privately managed prison, to an extent that exceeds what is 

required by imprisonment itself, and the human dignity of those inmates in 

the basic and fundamental sense of this concept. This violation is an ongoing 

violation that occurs continuously for as long as an inmate is confined within 

a prison where he is subject to the authority of the employees of a private 

concessionaire. As we have said, this violation is exacerbated by the invasive 

character of the powers given to the private concessionaire. Indeed, the 

various supervision and control measures may reduce, and maybe even 

prevent, the concrete violation of the inmatesô human rights in the privately 

managed prison as compared with the violation of the human rights of 

inmates in state managed prisons from the viewpoint of prison conditions and 

routine; but as we said in paragraph 43 above, these mechanisms do not 

eliminate the violation of human rights involved in the actual transfer of 

imprisonment powers over inmates to a private profit-making corporation. In 

other words, in view of the great social importance of the principles 
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underlying the granting of power to imprison offenders and the invasive 

powers that derive from it solely to the state, in comparison to the result 

achieved by realizing the goal of improving prison conditions while making 

as large a financial saving as possible for the state, the óadditionalô violation 

of the constitutional rights to personal liberty and human dignity deriving 

from granting the aforesaid powers to a private profit-making corporation is 

disproportionate to the óadditionalô public benefit that will allegedly be 

achieved by amendment 28. 

It should further be noted that the fact that amendment 28 allows the 

establishment of only one prison as a ópilotô cannot affect the constitutional 

analysis that we have made. The reason for this is that, from the viewpoint of 

the inmates who are supposed to be housed in that prison, the violation of 

their human rights that derives from their imprisonment in the privately 

managed prison is caused irrespective of the question whether there are 

additional inmates imprisoned in other privately managed prisons (in this 

respect it should be noted that no argument was raised before us with regard 

to discrimination against inmates in the privately managed prison relative to 

the inmates in the prisons of the Israel Prison Service, and therefore we see 

no reason to address this issue). 

Therefore, our conclusion is that the damage described above ð the 

greater violation of rights that are in the óhard coreô of human rights ð is not 

commensurate with the benefit, in so far as there is any, in the economic 

saving expected from the construction, management and operation of a prison 

by a private concessionaire. The purpose of having state managed prison 

authorities is to realize the law enforcement process by imprisoning persons 

who have been lawfully sentenced to imprisonment, and to realize sentencing 

goals with tools and means that the system of democratic government 

provides for this purpose. No one denies the need to take action to improve 

the welfare and living conditions of prison inmates in Israel; but blurring the 

boundaries between this proper purpose and the goal of financial saving, by 

allowing a private concessionaire of a prison to make financial profits, 

disproportionately violates human rights and the principles required by the 

democratic nature of the regime. 

55. It should be noted that the petitioners claim that the important purpose 

of improving the prisons conditions of inmates in Israel can also be achieved 

in other ways that they indicated, such as building additional state managed 

prisons or building a prison in which the powers that will be privatized do not 
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include giving the private concessionaireôs employees sovereign power over 

the inmates. Prima facie, it would appear that the main disadvantage inherent 

in these methods lies in the economic-administrative sphere, and we are 

prepared to assume in favour of the state and the concessionaire that the 

method of operating prisons adopted in amendment 28 will lead to greater 

economic and administrative efficiency than the methods indicated by the 

petitioners. But when we balance the violation of the human rights of prison 

inmates as a result of their being imprisoned in a privately managed prison 

that operates in the format set out in amendment 28 against the realization of 

the purpose of improving prison conditions while achieving greater economic 

and administrative efficiency, the constitutional rights to personal liberty and 

human dignity are of greater weight. In other words, for the reasons that we 

have explained above, the benefit to the public interest arising from a 

realization of the purpose of amendment 28 ð improving the prison 

conditions of inmates while achieving a maximum saving by employing a 

private concessionaire ð is disproportionate to the damage caused as a result 

of the violation of the human rights of inmates in the privately managed 

prison. Indeed, in so far as the state is required to improve the prison 

conditions of inmates ð a proper and important purpose ð it should be 

prepared to pay the economic price that this involves, and it should accept 

that óefficiencyô (whatever the meaning of this concept is) is not a supreme 

value, when we are dealing with a violation of the most basic and important 

human rights that the state is obliged to uphold. 

Therefore, our decision in the case before us is that the social benefit 

arising from amendment 28 is not commensurate with the violation of 

protected human rights caused by the provisions of the amendment. 

56. Since we have found that amendment 28 does not satisfy the third 

subtest of proportionality, we are led to the conclusion that the violation of 

the constitutional rights to personal liberty and human dignity caused by 

amendment 28 is a disproportionate one that does not satisfy the conditions 

of the limitations clause. Amendment 28 is therefore unconstitutional. 

A comparative analysis of the question of prison privatization 

57. Before we conclude our deliberations and examine the consequences 

of the unconstitutionality of amendment 28, we think it right to address in 

brief the partiesô arguments regarding the phenomenon of prison privatization 

around the world. The petitioners argued that experience in other countries 

shows that the violation of the human rights of inmates of private prisons is 
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greater than the violation of the human rights of their counterparts in state 

prisons. The respondents for their part argued that the phenomenon of 

privatizing prisons is not unique to Israel, and various democratic countries, 

including the United States and Britain, have adopted this method of dealing 

with the problem of overcrowding in prisons and in order to save on the cost 

of imprisoning offenders. In none of these countries, it is claimed, has it been 

held that the privatization of prisons is unconstitutional, or that the state has a 

constitutional obligation to manage the prisons itself. 

58. óPrivatizedô prisons operate today in various countries around the 

world, but the manner in which the privatization is implemented and 

regulated differs from one country to another. This difference is reflected 

both in the spheres of activity within the prison that can be privatized and in 

the degree of the stateôs supervision of the activity of the party operating the 

private prison. Thus, for example, the possibility of entering into a contract 

with private enterprises in order to manage and operate prisons is regulated in 

legislation, inter alia, in the United States (both on the Federal level and at 

state level) and Britain. The various acts of legislation that regulate the 

privatization of prisons differ from one another, inter alia, in the scope of the 

powers given to the concessionaire in fields that have a potentially significant 

effect on the human rights of the inmates. In this respect it should be noted 

that the approach adopted in the United States is that it is possible to give the 

private concessionaire the responsibility for all of the aspects involved in 

managing and operating the prison, including the enforcement of discipline in 

the prison and the use of force against inmates; however, various individual 

states have determined in their legislation various arrangements regarding the 

degree of influence given to private enterprises that operate prisons on the 

dates of the inmatesô release, determining disciplinary rules in the prison and 

determining disciplinary offences, classifying the inmates from the viewpoint 

of the benefits to which they are entitled and the degree of state supervision 

over the activity of the private enterprise (see W.L. Ratliff, óThe Due Process 

Failure of Americaôs Prison Privatization Statutes,ô 21 Seton Hall Legis. J. 

371 (1997)). In Britain too, like in the United States, the private 

concessionaire and its employees have been given powers that include 

maintaining security and discipline in the prison and using force against the 

inmates; but, as a rule, the scope of the powers given to private enterprises 

that operate prisons is more limited in the British model than in the American 

model. It would also appear that the stateôs supervision over the activity of 
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the private prisons in Britain is more significant than the accepted level of 

supervision in the United States (see Pozen, óManaging a Correctional 

Marketplace: Prison Privatization in the United States and the United 

Kingdom,ô supra, at pp. 277-278). As we said in paragraph 48 above, a 

different model of prison privatization has been adopted in France (and in 

Germany). According to the French model, private concessionaires were not 

given all of the duties and powers involved in managing and operating a 

prison, but, as can be seen from the Knessetôs reply to the petition, only those 

relating to logistic services. The aforementioned differences in the 

characteristics of the privatization of prisons in various counties may 

naturally have considerable significance with regard to the question of the 

constitutionality of the privatization. 

59. From the expert opinions that were filed in this petition ð the opinion 

of Prof. I.P. Robbins for the petitioners and the opinion of Prof. J.F. 

Blumstein for the concessionaire ð it would appear that the courts in the 

United States have not hitherto held that any of the various legislative 

arrangements in force in the United States regarding the privatization of 

prisons are unconstitutional. Indeed, it would appear that the premise of the 

courts in the United States when considering matters concerning the 

privatized prisons is that the privatization of the prisons does not in itself give 

rise to any constitutional difficultly (a good example of this is the judgment 

of the Federal Court of Appeals for the seventh circuit, in which Judge Posner 

explained that inmates who raised a constitutional argument against their 

transfer from a state prison to a private prison ówould be foolish to do soô; see 

Pischke v. Litscher [83], at p. 500; for a similar approach of the Federal 

Courts of Appeal in the United States, see: Montez v. McKinna [84], at p. 

866; White v. Lambert [85], at p. 1013. See also the judgment of the Supreme 

Court of the State of Oklahoma, in which it rejected a claim that giving a 

permit to counties in the state to enter into contracts with private enterprises 

in order to manage and operate prisons was an unconstitutional delegation of 

powers by the legislature: Tulsa County Deputy Sheriff's Fraternal Order of 

Police v. Board of County Commissioners of Tulsa County [86]). It would 

therefore seem that the main questions that have been considered by the 

courts in the United States regarding the privatization of prisons concerned 

the scope of the tortious liability of the private prisons and their employees in 

relation to that of the state prisons and their employees (see Richardson v. 

McKnight [87]; Correctional Services Corporation v. Malesko [88]). It 
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should be noted, however, that several judgments in the United States have 

held that the public nature of the role fulfilled by the corporations that 

operate private prisons makes them subject to the provisions of the 

Constitution (see Skelton v. Pri-Cor, Inc. [89], at pp. 101-102; Rosborough v. 

Management and Training Corporation [90]). 

60. It should also be noted that we have not found any consideration by 

the courts in Britain, South Africa and the European Union, as well as by the 

European Court of Human Rights, of the question of the constitutionality of 

the privatization of prisons. From the opinion of Prof. J. Jowell that was filed 

by the state, it would appear that hitherto no claims have been raised before 

the aforesaid courts with regard to the constitutionality of the privatization of 

prisons. Prof. Jowellôs opinion is that were arguments of this kind to be raised 

before those courts, they would not be expected to be successful, inter alia 

because of the economic character of the issue and the lack of a ground of 

incompatibility with the provisions of the European Convention on Human 

Rights. 

61. It is therefore possible to summarize by saying that a comparative 

analysis of the case law on the question of the privatization of prisons shows 

that no court has yet held that the privatization of prisons is unconstitutional. 

On the other hand, we have also not found any significant consideration of 

the questions of constitutionality that the matter raises. This situation is not 

insignificant and it is capable of justifying great care on our part when we 

consider the constitutionality of amendment 28, since a comparative 

examination of the law applying to the privatization of prisons in other 

countries around the world and of the constitutional questions that this 

phenomenon raises may help us decide some of the questions that arise in our 

case and show us additional aspects of these issues. But ultimately the 

manner in which we interpret the Basic Laws in general and the Basic Law: 

Human Dignity and Liberty in particular is determined in accordance with 

the fundamental principles of the system of government and the legal system 

in Israel. 

62. As we said in paragraph 53 above, different countries are likely to 

have different outlooks on the subject of the duties and obligations of the 

state in general and of the government in particular. These outlooks are 

capable of influencing the manner in which the specific issue of the 

constitutionality of the privatization of prisons is examined. In this context it 

should be noted that both in the United States and in Britain ð unlike in 
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Israel ð there is a historical tradition of operating private prisons, which 

naturally is capable of influencing the manner in which the constitutionality 

of the privatization of prisons is regarded (see Pozen, óManaging a 

Correctional Marketplace: Prison Privatization in the United States and the 

United Kingdom,ô supra, at pp. 257-258); White, óRule of Law and Limits of 

Sovereignty: The Private Prison in Jurisprudential Perspective,ô supra, at pp. 

122-126). Notwithstanding, it should be emphasized that even in countries 

where prisons have been privatized the matter is subject to serious public 

debate, and there is also very critical literature regarding the experience that 

has been accumulated with respect to the operation of private prisons. The 

main concern raised in this critical literature is that economic considerations 

will give the private enterprise operating the prison an incentive to increase 

the number of inmates in the prison, extend their terms of imprisonment or 

reduce prison conditions and the services provided to inmates in such a way 

that ultimately this will lead to a greater violation of the inmatesô human 

rights that what is necessitated by the actual imprisonment. Moreover, the 

literature raises a concern that parties with economic interests will have an 

influence on the length of the terms of imprisonment and the types and levels 

of sanctions. We should point out that this criticism should not be regarded as 

separable from the arrangements that exist in those systems (see, for 

example, S. Dolovich, óState Punishment and Private Prisons,ô 55 Duke L.J. 

437 (2005), at pp. 518-523; D.N. Wecht, óBreaking the Code of Deference: 

Judicial Review of Private Prisons,ô 96 Yale L.J. 815 (1987), at pp. 829-830; 

J. Greene, óLack of Correctional Servicesô in Capitalist Punishment ï Prison 

Privatization & Human Rights (edited by A. Coyle, A. Campbell and R. 

Neufeld, 2003), 56-66; M.J. Gilbert, óHow Much is Too Much Privatization 

in Criminal Justice,ô in Privatization in Criminal Justice ï Past, Present and 

Future (edited by D. Shichor & M.J. Gilbert, 2001), 41, at pp. 58-65 ; 

Donnelly, Delegation of Governmental Power to Private Parties ï A 

Comparative Perspective, supra, at pp. 110-111; White, op. cit., at pp. 138-

139). 

In any case, we have not found anything in the pleadings on the subject of 

comparative law raised by the respondents that is capable of changing our 

position with regard to the unconstitutionality of amendment 28. 

The petitionersô claims that are based on s. 1 of the Basic Law: the 

Government 
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63. Since we have found that amendment 28 is unconstitutional because it 

disproportionately violates human rights that are protected under the Basic 

Law: Human Dignity and Liberty, we do not need to consider the petitionersô 

claims that are based on s. 1 of the Basic Law: the Government. Indeed, we 

accept that the Basic Law: the Government, as a Basic Law, enjoys a super-

legislative constitutional status, and therefore it is possible to engage in 

judicial scrutiny of provisions of óordinaryô legislation that are alleged to 

conflict with the provisions of the Basic Law: the Government (see HCJ 

1384/98 Avni v. Prime Minister [31], at p. 209); but in the case before us it 

would indeed appear, as the respondents argue, that s. 1 of the Basic Law: the 

Government, which provides that óThe government is the executive branch of 

the state,ô is essentially a declarative section that is intended to establish in 

principle the role of the government in the Israeli constitutional system. 

There is therefore a difficulty in using it as a basis for arguments against the 

constitutionality of the privatization of various government services. The 

source of the aforesaid difficulty is that s. 1 of the Basic Law: the 

Government does not expressly determine specific duties or spheres of 

activity where the government has an exclusive responsibility to act. 

Notwithstanding, despite the aforesaid difficulty and especially in view of 

our outlook concerning the broad interpretation that should be given to 

provisions that have a constitutional status, we are inclined to interpret the 

provision of s. 1 of the Basic Law: the Government in a manner that 

enshrines on a constitutional level the existence of a óhard coreô of sovereign 

powers that the government as the executive branch is liable to exercise itself 

and that it may not transfer or delegate to private enterprises. As can be seen 

from the aforesaid, the powers involved in the imprisonment of offenders and 

in the use of organized force on behalf of the state are indeed included within 

this óhard core.ô Naturally, adopting an interpretation of this kind will require 

us to define clearly the limits of that óhard core,ô since it may be assumed that 

there is no constitutional impediment to privatization of the vast majority of 

services provided by the state, and this matter lies mainly within the scope of 

the discretion of the legislative and executive branches. Nonetheless, in view 

of the result that we have reached, we are not required to make any firm 

determination with regard to the interpretation of s. 1 of the Basic Law: the 

Government, and this issue can be left for consideration at a later date. 

Moreover, the absence of an express limitations clause in the Basic Law: the 

Government gives rise to the question of how the constitutionality of a 
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provision of óordinaryô legislation can be examined when it is alleged that it 

conflicts with a provision of the Basic Law: the Government. In any case, in 

the matter before us no decision is required on the question of the manner of 

exercising judicial scrutiny with regard to ordinary legislation that conflicts 

with one of the Basic Laws that relate to the system of government, such as 

the Basic Law: the Government. In these circumstances, we are naturally also 

not called upon to decide the petitionersô claims regarding the majority with 

which amendment 28 was passed in the Knesset, since these claims are based 

on the assumption that amendment 28 conflicts with s. 1 of the Basic Law: 

the Government. 

The constitutional relief 

64. Amendment 28 is contrary to the basic principles of the system of 

government in Israel, since it gives the invasive powers involved in the 

management and operation of a prison, which until now have belonged 

exclusively to the state, to a private corporation that operates on a profit-

making basis. We have therefore reached the conclusion that amendment 28 

violates the constitutional rights to personal liberty and human dignity of the 

prison inmates that are supposed to serve their sentences in the privately 

managed prison. This violation does not satisfy the conditions of the 

limitations clause in the Basic Law: Human Dignity and Liberty, since it is 

disproportionate. Therefore we have reached the conclusion that amendment 

28 is unconstitutional. This, then, gives rise to the question of the relief for 

the unconstitutionality. 

65. Amendment 28 creates a complete arrangement regarding the 

privatization of one prison that will be managed and operated by a private 

corporation. From our judgment it can be seen that the unconstitutionality 

inherent in amendment 28 derives from the transfer of powers to imprison 

inmates and the invasive powers incorporated therein to a private 

corporation. Indeed, not all the provisions of amendment 28 directly concern 

the exercise of invasive powers against the inmates in the privately managed 

prison, and therefore prima facie we need to ask whether there is a basis for 

declaring amendment 28 void in its entirety. We see no alternative to this 

outcome, because the arrangement in amendment 28 is a comprehensive 

arrangement in its structure and content, in which the granting of the powers 

relating to using force against the inmates is an integral part, and therefore 

were we to set aside only the provisions concerning the granting of the 

invasive powers, the remaining provisions would be unable to stand 
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independently and the purpose of amendment 28 would not be realized (see 

Adalah Legal Centre for Arab Minority Rights in Israel v. Minister of Interior 

[28], at paras. 97-98 of the opinion of President Barak; A. Barak, Legal 

Interpretation ð Constitutional Interpretation (1994), at pp. 736-737). In this 

context it should be noted that we have not heard any claim that it is possible 

to separate the various provisions of amendment 28, and during the hearing 

of the petition the constitutional deliberations concerned the provisions of 

amendment 28 as a whole. It should be made clear that we are not adopting 

any position with regard to the ideal arrangement that should replace 

amendment 28, but we think it right to point out that the petitioners did not 

dispute the constitutional propriety of transferring logistical powers in the 

prison, such as those relating to food services, construction work and laundry, 

to private corporations, and our rulings in this judgment do not exclude this 

possibility. In any case, when this court has reached the conclusion that a 

certain act of legislation is unconstitutional, it is not our role to determine the 

details of the legislative arrangement that will replace the unconstitutional act 

of legislation. This is the responsibility of the Knesset (see and cf.: Israel 

Investment Managers Association v. Minister of Finance [7], at pp. 415-416; 

Tzemah v. Minister of Defence [5], at p. 284 {687}). 

It is also important to point out that our decision in this case is based on 

the violation of human rights that derives from the transfer of the actual 

powers to imprison offenders, which involve a violation of their human 

rights, to a private corporation that operates on a profit-making basis. We are 

not adopting any position on the legality of the transfer of other functions 

within the law enforcement system to private enterprises or to any other 

public authority. Similarly, our conclusions in this judgment do not express 

any opinion on the legality of the privatization of government services in 

other fields (such as health, education and various social services), which 

both in the extent to which they relate to the basic powers of the state and in 

the extent to which they violate human rights are different from the powers 

involved in holding prison inmates under lock and key. 

66. Af ter writing the aforesaid, I saw the opinion of my colleague Justice 

Procaccia. Obviously I am in agreement with her opinion, in so far as it 

relates to the stateôs liability to enforce the criminal law and the protection of 

public order and the importance of executive power being exercised by the 

state in order to protect the individuals under its authority. Our paths diverge 
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with regard to the analysis of the nature and character of the violation of 

constitutional human rights caused by amendment 28. 

67. According to my colleague Justice Procaccia, the constitutional 

violation caused by amendment 28 is not a concrete violation of human rights 

but a risk that arises from the potential disproportionate violation of human 

rights of the inmate of the privately managed prison, beyond the violation 

caused to each inmate by his actual imprisonment. In her opinion, my 

colleague Justice Procaccia points to the concern that economic 

considerations that motivate the private concessionaire, which has been 

entrusted with sovereign authority, and the lack of control and deterrent 

measures such as those that restrict the exercise of authority by the civil 

service, will result in a potentially ómajor, profound and ongoingô violation of 

the most fundamental basic rights of the inmates of the privately managed 

prison. These concerns are not unfounded, and as I said in paragraph 19 

above, I too share them. Notwithstanding, in my opinion, were we only 

speaking of a potential violation of human rights, it is questionable whether 

this would justify a judicial determination regarding the unconstitutionality of 

primary legislation of the Knesset. As a rule, we exercise caution and 

restraint when exercising judicial review of Knesset legislation. Sometimes 

there is no alternative to exercising judicial review of legislation enacted by 

the Knesset, and the case before us is such a case; but I am of the opinion that 

the premise in constitutional scrutiny is that a mere potential violation of 

human rights is an insufficient basis for setting aside primary legislation of 

the Knesset. 

Indeed, in so far as a certain provision of a Knesset law violates 

constitutional human rights in a manner that is inconsistent with the Basic 

Laws, its constitutionality should be examined in accordance with the 

accepted tests that our case law provides for this purpose. But in so far as we 

are dealing with a potential violation of human rights, as opposed to an actual 

violation, then as a rule such a violation will not justify judicial intervention 

to set aside legislation. The constitutional scrutiny of an act of legislation will 

take place at the stage of examining the results, after the manner in which it is 

implemented de facto has become clear (see and cf. HCJ 366/03 Commitment 

to Peace and Social Justice Society v. Minister of Finance [32], at pp. 483-

484 {354}). Therefore, my position regarding the unconstitutionality of 

amendment 28 is not based on a potential violation of human rights caused 

by the provisions of the amendment, but on the actual violation of the 
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constitutional rights to personal liberty and human dignity caused by the 

provisions of the amendment themselves, irrespective of the manner in which 

they will actually be implemented. Moreover, apart from the fundamental 

difficulty inherent in exercising judicial review of Knesset legislation that is 

entirely based on a potential violation of human rights, I do not think that it is 

possible to do this in the circumstances of the case before us. The reason for 

this is that no adequate probative basis has been brought before us for a 

judicial decision regarding the potential violation that amendment 28 may 

cause to the human rights of inmates in the privately managed prison in 

comparison to the state prisons; certainly no sufficient basis was established 

in order for us to determine that there exists the degree of likelihood 

proposed by my colleague Justice Procaccia, namely óa near certainty that 

when realized will materially and seriously violate a constitutional basic 

rightô (see the end of para. 26 of her opinion). It should be remembered that 

the supervisory mechanisms provided in amendment 28 are capable, prima 

facie, of reducing the extent of the potential violation of the human rights of 

inmates discussed by my colleague Justice Procaccia. For this reason also it 

is hard to determine that the aforesaid probability test is satisfied in the 

circumstances of the case before us. 

68. I should also point out that the approach of my colleague Justice 

Procaccia regarding the legislative purpose of amendment 28 is also, in my 

opinion, problematic. Indeed, I agree with the position of my colleague 

Justice Procaccia that the enactment of amendment 28 was based on a desire 

to improve prison conditions of inmates in Israeli prisons. Notwithstanding, I 

do not think that in the circumstances of the case and as can be seen from the 

stateôs reply it is possible to hold that improving the welfare of the prison 

inmates is the main purpose of amendment 28. As I said in paragraph 52 of 

my opinion, if it were not for the fact that amendment 28 is based on an 

economic purpose, there would have been no need to enact it. The purpose of 

improving the welfare of prison inmates is desirable and praiseworthy, and 

prima facie it could have been achieved without any need for any normative 

change. In the circumstances of the case, the purpose of improving the 

welfare of the inmates cannot be separated from the economic purpose 

underlying the privatization, which is the main purpose of amendment 28. 

For this reason, I also have difficulty in examining the constitutionality of the 

violation of inmatesô rights caused by amendment 28 in relation to the proper 

purpose of improving the welfare of the inmates as proposed by my 
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colleague. Moreover, in my opinion there is a concern that if we accept the 

balancing formula proposed by my colleague Justice Procaccia, this will 

undermine to a large degree the manner in which the limits of permitted 

violations of human rights are defined within the context of the limitations 

clause, because it may be assumed that in a considerable number of cases 

(and especially when we are speaking of an act of legislation that satisfies the 

requirement of the proper purpose), it will also be possible to ótranslateô the 

value of public interest that is weighed on the scales against the violated 

human right into another human right (and in this regard I attach no special 

importance to whether we are supposedly speaking of the rights of the same 

individual). An analysis of this kind is likely to obscure the distinction 

between the human rights that are protected in our constitutional system and 

the values and interests that may justify a violation of those rights. My 

concern is that this conceptual obfuscation contains a potential for weakening 

the extent of the constitutional protection of human rights in our legal system. 

Conclusion 

69. Amendment 28 of the Prisons Ordinance causes an unconstitutional 

violation of the human rights to personal liberty and human dignity that are 

protected in the Basic Law: Human Dignity and Liberty, and therefore 

amendment 28 should be set aside. Since the privately managed prison whose 

establishment is regulated by amendment 28 has not yet begun to operate, we 

see no reason to suspend the declaration that amendment 28 is void for the 

purpose of the prison being operated and managed by a private 

concessionaire. Therefore, if my opinion is heard, we shall determine that 

amendment 28 of the Prisons Ordinance is set aside with immediate effect 

because of its unconstitutionality. In order to remove doubt, it should be 

clarified that we are not adopting any position with regard to the 

ramifications of the finding that amendment 28 is unconstitutional on the 

relationship between the state and the concessionaire in the field of private 

law. 

 

 

Justice E. Arbel 

I agree with the opinion of my colleague the president and with her 

reasoning. 
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1. In the presidentôs comprehensive opinion, she set out at length the 

functions and powers imposed on the private concessionaire within the 

framework of the Prisons Ordinance Amendment Law (no. 28), 5764-2004 

(hereafter: óamendment 28ô), by virtue of which a privately managed prison 

is being built in Israel. All of the aforesaid functions and powers have been 

entrusted to the state since its establishment and throughout its history and 

have served as a fundamental element of its sovereignty. The question that 

lies at the heart of the petition is whether the state can unburden itself of 

these functions and powers and entrust sovereign functions and powers to 

private enterprises. Like the president, I too am of the opinion that the answer 

to this question is no. I would like to add three emphases of my own to her 

opinion: these relate to the exclusive role of the state in employing coercive 

force, the violation of the human right to dignity as a result of establishing 

the privately managed prison and the concern inherent in the privatization of 

prisons of a conflict of interests in certain matters. 

2. Following the classical philosophers in the field of political science, 

which my colleague reviewed in her opinion, the power to exercise coercive 

force to deny or restrict liberty is given to the state by virtue of a 

metaphorical ósocial contractô that is made between it and the citizens living 

in it, in which the citizens voluntarily given the state the power to deny 

liberties and to make use of coercive force, inter alia in order to guarantee 

their protection and security and to protect their property (see also Élie 

Barnaviôs survey in his book The Rise of the Modern State (1995) (Hebrew), 

at pp. 68-76, 82-89, 97-108). This power that was entrusted to the state as the 

agent of the political community lies at the very heart of the governmentôs 

sovereign functions, alongside the power to maintain an army, a police force 

and courts. The transfer of these functions from the state to a private 

enterprise undermines the justification that underlies the exercising of the 

power and amounts to a refusal by the state, albeit only a partial one, to play 

óits partô in the social contract. It makes the state a bystander that does not 

seek to realize independent goals of its own. 

Indeed, it is the state that, by virtue of the social contract, realizes the 

wishes of the community. It is the state that, under that same contract, is 

given the powers to implement these wishes. And it is the state only that is 

entitled to exercise coercive measures and employ force in order to realize 

this purpose, while taking into account public considerations and no others. 

Only the state has the power to distil the collective aspiration of the 
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community and to reflect the ógeneral wishesô inherent therein of upholding 

the human rights of each of its individuals (see E. Peleg, Privatization as 

Publicization ð Privatized Bodies in Public Law (2005), at p. 92), including 

those whose voices are not heard, since it alone is motivated by the interests 

of the general public. Only when the state wields this power does it have 

democratic legitimacy because of the consensual aspect and the nature of its 

purposes. The agreement between the citizens and the government is not fully 

realized by transferring the power to employ coercive force, including by 

means of holding someone in prison, but also by the state being the one that 

exercises the power as the agent of the political community, since otherwise 

the justification for its existence will be undermined (see P. Moyle, 

óSeparating the Allocation of Punishment from its Administration: 

Theoretical and Empirical Observations,ô 41 British Journal of Criminology 

83 (2001)). 

By transferring these powers to a private enterprise, we are no longer 

dealing with the realization of the wishes of the individuals members of 

society on the basis of their consent to transfer natural rights to the 

community in order to promote order and security, but with the transfer of 

powers to an outsider that is not a party to the social contract, is not bound by 

the norms inherent therein and does not necessarily seek to realize its goals. 

This weakens the moral standing of the state vis-à-vis the public in general, 

and vis-à-vis prison inmates in particular, and it de facto weakens the 

responsibility and commitment that it owes to the prison inmates, which are 

now based only on indirect supervision while the role of formulating criteria 

for exercising the power is left in the hands of the private enterprise. This 

also erodes to some extent the concept of justice, which no longer stands on 

its own as a goal in itself, and it may weaken the authority of the organs of 

state, the integrity with which they are regarded, public confidence in 

government and the nature of democratic government in its widest sense. In 

such circumstances, depriving the prison inmates of their liberty loses a 

significant element of the justification for it. 

3. Transferring the relevant type of powers, which includes significant 

and persistent aspects of the use of coercive force that are given to the state 

as sovereign, to a private enterprise inherently violates human rights, 

including the human right to dignity and the human right to liberty. 

The value of human dignity on which I will focus, which for a decade and 

a half has enjoyed a special status of a super-legislative constitutional right in 
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our legal system, recognizes the worth of human beings and regards them as 

an end in themselves (see A. Barak, Legal Interpretation ð Constitutional 

Interpretation (1994), at p. 421; A. Barak, óHuman Dignity as a 

Constitutional Right,ô 41 HaPraklit 271 (1994), at pp. 277, 280). As the 

philosopher Immanuel Kant said, a person should not be treated solely as a 

means of achieving external goals, since this involves a violation of his 

dignity, or in his words: óAccordingly, the practical imperative should be as 

follows: act in such a way that you treat humanity, whether in yourself or in 

any other person, always also as an end, and never merely as a meansô 

(Immanuel Kant, Fundamental Principles of the Metaphysics of Morals). In 

particular, the value of human dignity contains a set of rights without which 

manôs being a free creature has no meaning (see HCJ 366/03 Commitment to 

Peace and Social Justice Society v. Minister of Finance [32]). In the context 

before us, this right includes, inter alia, óminimal civilized humane 

arrangements for the manner of satisfying these needs in order to uphold his 

dignity as a human being from a psychological viewpointô (see CrimApp 

3734/92 State of Israel v. Azazmi [33]). Indeed, when he enters the prison, the 

inmate takes with him all his human rights, except for those that he is 

necessarily deprived of by the imprisonment, and especially the right to 

freedom of movement. Therefore, the state and the organs of government 

have the duty not to violate the inmateôs right to human dignity to a greater 

extent than required for achieving the purposes of the imprisonment. These 

are not mere words but a determination that has operative significance (see 

CA 294/91 Jerusalem Community Burial Society v. Kestenbaum [34], at p. 

526). The question of what will be regarded as a violation of human dignity 

requires us to take into account, inter alia, óthe circumstances of time and 

place, the basic values of society and its lifestyle, the social and political 

consensus and normative realityô (Commitment to Peace and Social Justice 

Society v. Minister of Finance [32], at para. 13). Within this framework, care 

should be taken, on the one hand, not to interpret óhuman dignityô so broadly 

that every human right is included in it, and on the other hand not to limit its 

scope merely to extreme cases of torture and degradation, since this will 

frustrate the purpose underlying the right (see HCJ 4128/02 Man, Nature and 

Law ð Israel Environmental Protection Society v. Prime Minister of Israel 

[9], at p. 518; Barak, óHuman Dignity as a Constitutional Right,ô supra, at p. 

285). 
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4. Imprisoning someone in a privately managed prison involves a 

violation of the right to dignity that is not merely a potential violation that 

depends upon the realization of concerns regarding the nature, standard and 

quality of the service that will be provided by the private operator, but a 

violation that is realized and comes into existence when the imprisonment 

powers and the powers ancillary thereto are exercised by a private 

concessionaire. 

Indeed, in addition to the inmate being placed under lock and key, for the 

whole period of his sentence he is subject to a regime that is marked by the 

use of force against him in respect of each facet of his life. During his term of 

imprisonment, the inmate loses his independence, the strict daily schedule is 

dictated by the prison authorities, and his access to the protections that the 

law affords him against a violation of his rights is indirect and restricted. 

Alongside this, in prison an inmate is likely to encounter, often in an 

unexpected manner, concrete situations of an increased violation of his rights 

in certain circumstances and conditions, including the possibility of being 

held in administrative isolation, undergoing a body search that is carried out 

forcibly, being prevented from meeting a lawyer subject to various 

restrictions, being subjected to a visual inspection of his naked body, etc.. 

The power to carry out these actions, which include direct and potential 

aspects of a violation of the right to privacy, the right to liberty, the freedom 

of movement, the right to dignity and additional rights, is also granted under 

section 128R of the Prisons Ordinance, albeit subject to various conditions, to 

the governor of the privately managed prison. 

Granting a power to employ invasive powers of these kinds to someone 

that is chosen by a private concessionaire, who is motivated by business 

concerns and is not subject to the authority and direct supervision of the 

government authority, its public traditions, its written and unwritten rules, the 

interest of the general public or the considerations that underlie the 

imposition of the sentence, undermines the rationale justifying the use of 

force as a proportionate measure for realizing public purposes. It implies 

arbitrariness, lessens the worth of human beings and violates their dignity. 

Employing coercive force in such a situation no longer relies on the broad 

consensus that is intended to allow a safe society, but on a shirking of a 

significant part of the direct responsibility and the need for accountability. It 

abandons the prison inmate, who is already at the bottom of the social ladder 

and in a sensitive and vulnerable situation, to his fate. 
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5. Moreover, transferring imprisonment powers from the state to a party 

whose main purpose is by definition the pursuit of profit invites the inclusion 

of foreign and irrelevant considerations among those weighed by that party. 

These are inconsistent with the need to guarantee the rights and welfare of 

the inmates. This conflict of interests does not need to be realized de facto or 

to find any practical expression, but it is not eliminated even if, as the 

respondents claim, the privatization may achieve its stated goal of benefiting 

the inmates and improving their conditions in certain respects. The fact that a 

private enterprise, which is chosen and operates on the basis of its ability to 

maximize income and minimize expenditure, is given the powers under 

discussion, with their invasive elements, is sufficient reason to regard actions 

that are usually permitted as forbidden; it violates the human dignity of the 

prison inmates and exacerbates the violation of their liberty that is caused by 

the actual imprisonment. 

Indeed, imprisonment powers are not limited merely to ótechnicalô 

administrative matters that do not involve any exercise of discretion by the 

responsible party in questions concerning a violation of human rights. 

Examples of this can be found in amendment 28, inter alia, in the power 

given to the governor of the prison to order an inmate to be held in isolation 

for a period of up to 48 hours in certain circumstances and under certain 

conditions (s. 128R(c)(1) of the Prisons Ordinance); the power of the 

governor of the prison to order an inmate to provide a urine sample, to 

conduct an external examination of his naked body and to search his body 

while using reasonable force in certain circumstances and under certain 

conditions (s. 128R(c)(4)-(5) of the Prisons Ordinance); the duty of the parole 

board, when it considers the possibility of commuting the term of an inmateôs 

imprisonment, also to take into account, among its other considerations, the 

recommendation regarding the inmate given by the governor of the privately 

managed prison (s. 9(7) of the Release from Imprisonment on Parole Law, 

5761-2001), etc.. These powers involve a large element of discretion 

regarding parameters and criteria for exercising the power. Introducing 

economic considerations as independent considerations and even paramount 

ones, without it being necessary to reconcile the profit considerations with 

those underlying the imprisonment and the manner of implementing it, 

subordinates those considerations that are normally of the greatest 

importance to business considerations and allows them to be realized only in 

so far as they are consistent with the economic purpose, which constitutes the 



HCJ 2605/05        Academic Center of Law and Business v. Minister of 

Finance  111  

Justice E. Arbel  
 

 

premise. Thus the main goal of exercising the power of imprisonment openly 

and unashamedly becomes a business goal; the inmates become de facto a 

means of realizing this goal; the ócustomersô to whom the corporation is 

accountable are its shareholders; the scope of considerations is restricted and 

may become distorted; and the public purposes underlying imprisonment 

unintentionally become a secondary goal. The aspiration to reduce costs, 

which according to the supporters of the market economy approach is 

restrained in ordinary business activity by the óconcealed handô in the free 

market mechanism and competition, has no restraint in the present case 

where there is no competition (which is certainly as it should be). In such 

circumstances, this aspiration is likely to conflict with the need to protect 

inmatesô rights, which costs money. Peleg, who considered the problem in a 

broader context, aptly said that ð 

óThe altruistic trust approach, which prevails today in public 

law, will not be voluntarily upheld by the privatized body. 

Between the interests of the individual and the privatized 

enterprise there is a huge conflict of interests (emphasis in the 

original). Respecting the constitutional rights of the individual 

costs a considerable amount of money. The privatized enterprise 

seeks to make a profité Minimizing expenditure also implies a 

reduction in the welfare and even the health of the patient. The 

corporation seeks to provide a service, but mainly to make as 

large a profit as possible as quickly as possible. It regards itself 

as loyal to itself onlyé The worker in the privatized corporation 

regards the owner as his ñboss,ò as a kind of sovereign, who 

influences his welfare. Naturally he will do whatever serves his 

employerôs interest, thereby serving his own interest. In a choice 

between the employerôs interest and the patientôs interest, his 

choice will be clearé 

The inherent conflict of interests is between the aspiration of the 

privatized enterprise to make as much profit as possible and the 

interest to improve the quality of the privatized service. The 

concern is strengthened when the customers are needy and 

weak. Privatization in the public interest is a privatization that 

ultimately improves the quality of the service; otherwise, one 

may well ask whether the privatization is really in the public 
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interestô (Peleg, Privatization as Publicization ð Privatized 

Bodies in Public Law, supra, at p. 63). 

As we have said, the violation of the rights of prison inmates, and 

especially the right to dignity, is not necessarily a concrete or a direct one. 

Admittedly, it is not possible, for example, to allay utterly the concern that in 

so far as the directors of the privately managed prison choose to reduce their 

costs for the salaries of prison employees whom they employ, this will lead, 

inter alia, to the employment of less experienced and qualified staff, who will 

change frequently and find it increasingly difficult to contend with the 

sensitive situations that arise from time to time in the prison. It is also not 

possible to rule out for certain the fear the hidden interests will be taken into 

account and that there is an increased risk of corruption when the party 

operating the prison is a private enterprise. But it is difficult to draw 

unequivocal operative conclusions from this potential that there is a greater 

probability of a worse violation of inmatesô human rights in a privately 

managed prison. The same is true with regard to concerns that the quality of 

services that will be provided by a privately managed prison in fields such as 

health care, drug addiction rehabilitation, professional training and general 

rehabilitation, which prima facie are addressed in the contract between the 

state and the operator of the prison (see Y. Feld, Crime Pays: What can be 

Learned from the American Experience in Privatizing Prisons (Adva Centre, 

2002)). But even if it is not possible to point to a specific violation, the 

transfer of the power to operate a prison to a private enterprise creates the 

impression that irrelevant considerations are involved when the invasive 

powers are exercised, something that undermines the moral authority 

underlying the activity of that enterprise and public confidence in it (Feld), 

since even if justice is done, it is not seen to be done. This is not a mere 

matter of aesthetics; the harm is real, since it upsets the delicate balance 

between the need to deny the liberty of the inmates in order to realize the 

social purposes at the heart of the criminal law and sentencing policy, and the 

desire to protect the basic rights of the inmates even while they are paying 

their debt to society. This results in an independent violation of the right of 

prison inmates to dignity. 

6. It is true that the supervision for which the state is responsible and 

the standards which the private concessionaire is required to meet seriously 

curtail the concessionaireôs ability to sacrifice the rights and welfare of the 

inmates in the privately managed prison to its profits. Indeed, as the president 
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said, amendment 28 includes several mechanisms that reduce the concern of 

a violation of the basic rights of the inmates and provide an effective 

óaddressô to which complaints and grievances about what happens in the 

prison may be sent. 

However, not only is it questionable whether these supervisory 

mechanisms are capable of ócoveringô all the situations in which there is a 

concern that the human rights of the inmates will be violated, since it is 

sometimes hard to predict how these will occur, but it is also doubtful 

whether they can truly locate and identify the nature of the considerations 

underlying the employment of an invasive measure that is formally permitted 

by the law, and prevent the preference of economic considerations when 

these involve a violation of the inmatesô rights. At the same time, it should be 

remembered that prison inmates are often a particularly weak sector of the 

population, and while in the prison they are in a susceptible and vulnerable 

position where they have been deprived of a significant number of their 

rights. In these circumstances, since the activity that takes place in the prison 

is hidden from the light of day, it is questionable whether some of the 

components of the supervision mechanism, which depends upon a direct flow 

of information from the victim to the supervisory body so that the latter can 

exercise its authority, will be effective. Therefore, the supervisory mechanism 

may become of limited value in ensuring that the privately managed prison 

discharges its duties, with the result that the concerns are not addressed. 

Moreover, the supervisory mechanism naturally provides relief in certain 

situations only after the event, and sometimes a period of time may pass 

before it is possible to prevent the continuation of an invasive practice. When 

we are dealing with the most basic of human rights like those that concern 

prison inmates that are serving their sentences, this fact may have serious 

repercussions. Even in places where the private concessionaire has incentives 

that are designed to induce him to improve from the outset the services that 

he provides, there is a difficulty in the fact that his decision as to whether to 

succumb to these incentives depends upon the degree of benefit that they 

afford him relative to the cost of improving the service he provides. Finally, 

as the president said, the aforesaid supervisory mechanism, which seeks to 

contend with every problem on an individual basis, cannot contend with the 

fundamental difficulty inherent in the transfer of imprisonment powers and 

the accompanying powers to a private enterprise. To a large extent, the 

detailed provisions regarding the mechanism highlight this difficulty. 
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7. This court has said many times that ð 

óAny human right that a human being has is retained even when 

he is held under arrest or in prison, and the mere fact of the 

imprisonment does not deny him any right unless it is required 

and implied by the actual loss of his freedom of movement, or 

when there is an express provision of law to this effectô (HCJ 

337/84 Hukma v. Minister of Interior [35], at p. 832; PPA 

4463/94 Golan v. Prisons Service [11]; HCJ 355/79 Katlan v. 

Israel Prison Service [20], at p. 298). 

The harm to a prison inmate held in a privately managed prison includes 

an independent element of a violation of his dignity that goes beyond the 

violation that derives from the imprisonment itself. Indeed, if the state 

chooses to discharge its responsibility for a prison inmate by means of 

indirect supervision of the prison in which he is held, the dignity of that 

inmate is violated. If an inmate is held in a prison where the prison 

employees are chosen by a private profit-making enterprise on the basis of 

unclear criteria, the dignity of that inmate is violated. If the liberty of an 

inmate is denied on an ongoing basis by a private concessionaire that has 

discretion to employ again him far-reaching powers that violate his basic 

rights, the dignity of that inmate is violated. The value of human dignity 

deserves broad protection, even if it is not absolute, and in the struggle 

against conflicting interests it should be given great weight and protected 

against any violation that is unnecessary or excessive. Since in my opinion 

the aforesaid violations of the inmatesô rights that result from the creation of 

the privately managed prison exceed their economic benefit, which itself is 

not free from doubt, and since the mechanisms provided by amendment 28 

are incapable of preventing the aforesaid violations, which are of greater 

scope than any solution that may be given to a specific violation, I have 

decided to join my opinion to that of my colleague the president and order 

amendment 28 to be set aside. 

 

Justice A. Grunis 

I agree with the opinion of my colleague the president, subject to the 

reservation that I see no need to address the issue of human dignity in the 

context under discussion. It is sufficient merely to hold that there is a 

violation of personal liberty. 
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Vice-President E. Rivlin 

I concur with the opinion of my colleague, the president. My colleague 

holds that transferring powers of imprisonment entrusted to the state over to a 

private enterprise violates the constitutional human rights protected under the 

Basic Law: Human Dignity and Liberty. My colleague also finds that this 

violation does not satisfy the provisions of the limitations clause, and as such, 

the Prisons Ordinance Amendment Law (no. 28), 5764-2004, should be set 

aside. I agree with my colleagueôs reasoning and her conclusions. There is no 

doubt that setting aside Knesset legislation is reserved for cases in which 

there is a fundamental violation of protected constitutional principles that 

fails to satisfy the limitations clause provisions. In this case, the arrangement 

provided for in the law does not merely allow the state to seek assistance of 

private enterprise in carrying out its sovereign obligations, but rather 

constitutes a real privatization of imprisonment and transferral of a 

significant part of its powers. The violation involved in the arrangement 

undermines the very structure of the democratic constitution. It is also 

possible to hold that we are dealing with a violation that exceeds the scope of 

the Basic Laws, and lies in the field of the social contract upon which the 

existence of the state is founded. Releasing the state from the monopoly 

granted to it with regard to the use of force in order to protect the public 

interest undermines the principles upon which the entire social and 

constitutional foundations of the state rest. 

For this reason, as well as for those set out by my colleague the president 

in her comprehensive opinion, I concur with the conclusion that amendment 

28 of the Prisons Ordinance is void. 

 

Justice A. Procaccia 

1. This proceeding concerns a constitutional question of great 

importance that touches on the limits of what the state may and may not do 

when exercising the coercive authority given to it in order to maintain public 

order and security, and regarding the transfer thereof to private hands. By the 

expression ócoercive authorityô in this context I mean the powers that the 

state is given under the law to prosecute criminal proceedings at all of its 

stages ð investigation, arrest, trial and imprisonment ð while exercising the 

institutional power that allows it to restrict a personôs liberty and violate 
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additional human rights that he has, including the rights to privacy, freedom 

of occupation, property and sometimes even his dignity as a human being. 

2. My colleague, President Beinisch, devoted extensive legal research 

and analysis to the complex subject of the relationship between the duty of 

the state to maintain public order and security in its broadest sense and to 

afford a basic protection of human rights ð in this case, the rights of prison 

inmates ð in the context of the question whether the state may unburden 

itself of its direct sovereign duty to manage prisons and transfer it to private 

hands. I agree with the conclusion that in the complex balance between these 

values, the necessary outcome is that the sovereign responsibility of the state 

to manage a prison and its duty within that framework to exercise coercive 

authority over the individual as a part of the process of enforcing the criminal 

law and implementing sentences, cannot be transferred to private hands. This 

is because of the potential that the core human rights given to a prison inmate 

may be violated to a greater extent than is permitted under the limitations 

clause in the Basic Law: Human Dignity and Liberty (hereafter: óthe Basic 

Lawô). Therefore, amendment 28 of the Prisons Ordinance [New Version], 

5732-1971 (hereafter: óthe Prisons Ordinanceô or óthe Ordinanceô) should be 

set aside. 

3. I would like to make several comments regarding the analysis of the 

constitutional violation inherent in amendment 28 of the Ordinance, and 

especially with regard to the manner of striking the constitutional balance 

between it and conflicting interests and rights for the purpose of examining 

whether it satisfies the conditions of the limitations clause in the Basic Law. 

The limits and restraint of sovereign power ð the doctrine of balances in 

the exercise of sovereign power 

4. The state has authority over and responsibility for all stages of 

criminal proceedings. The social contract on which the democratic political 

system is predicated assumes that for the purpose of ensuring the existence of 

human society, public order is essential, as well as a sovereign body that will 

be responsible for maintaining it. The state is responsible for preserving a 

normative system that will define the rules of what human beings may and 

may not do, and it will enforce compliance with these as an essential part of 

the protection of public order (H.L.A. Hart, Punishment and Responsibility 

(second edition, 2008), at pp. 4-5). 

5. The enforcement of norms of conduct, for which the state is 

responsible, incorporates a power to exercise authority over individuals who 
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breach the rules of conduct and thereby undermine the social order. For this 

purpose, the executive branch is given powers to investigate, arrest, try, 

sentence and imprison. Exercising these powers naturally involves a potential 

violation of the basic rights of the individual ð his liberty, occupation, 

property, privacy and sometimes even his dignity. 

6. The potential violation of human rights that is inherent in the 

exercise of sovereign coercive authority within the context of criminal 

proceedings requires a strict definition of the limits of sovereign power. 

Indeed, the rules concerning the exercise of sovereign power have an inbuilt 

system of checks that defines its limits. The existence of sovereign power and 

the restrictions inherent in the exercise thereof are inseparable. The 

legitimacy of the exercise of sovereign coercive authority over the individual 

is derived from the restrictions on this power. It originates in the outlook that 

it may be exercised only to the limited degree necessary for maintaining 

public order, while violating the basic rights of the individual to the smallest 

degree possible. The restraint of sovereign power that is exercised over the 

individual lies at the heart of the democratic system of government, and is of 

its very essence (CrimFH 10987/07 State of Israel v. Cohen [22], at paras. 4-6 

of my opinion). 

7. Alongside the substantive criminal norms determined by the state for 

the purpose of ensuring public order, it is given powers to enforce these 

norms in a criminal proceeding. Within the scope of these powers, it is 

authorized to conduct interrogations and searches, seize property, carry out 

arrests, hold trials, impose sentences and imprison convicts. In the course of 

enforcing the norms in the criminal trial, human rights are violated, 

sometimes seriously. The rights to liberty and dignity, freedom of movement, 

freedom of occupation, property and privacy may be violated. The criminal 

proceeding and the basic rationale underlying it are based on an essential 

balance between the enforcement power given to the sovereign authority and 

the protection of the basic rights of the individual involved in that 

proceeding. The basic rules of the criminal proceeding are intended, inter 

alia, to restrain the sovereign power that is exercised over the individual 

involved in it and restrict it to the minimum necessary for achieving its 

proper purpose. 

8. Therefore, at every stage of the criminal proceeding, whether it is the 

criminal investigation, the trial, the sentence or the imprisonment, a balance 

is continually required between the exercise of sovereign force that is 
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required to enforce the law and the protection of the human rights of the 

suspect, accused, convict and prison inmate. The organs of the state, which 

are each responsible for a different stage of the criminal proceeding, are 

constantly required to strike a balance between the essential degree to which 

executive coercive authority is exercised over the individual and the 

maximum possible protection of his basic rights as a human being, on as 

wide a scale as possible, subject only to realization of the proper purpose of 

the criminal proceeding. This applies to police officers at the investigation 

stage and when arresting a suspect; it applies to the court during the trial and 

when passing judgment; and it applies to the Israel Prison Service authorities 

when an inmate is serving a custodial sentence, which is also a part of the 

criminal proceeding (A. Harel, óWhy Only the State may Inflict Criminal 

Sanctions: The Case Against Privately Inflicted Sanctions,ô 14(2) Legal 

Theory 113 (2008) (according to the version in the appendix attached to the 

petitionersô notice)). 

9. The enforcement power that is given to the state in the criminal 

proceeding is a power that is limited to the achievement of the enforcement 

purpose and no more, and it is based on a concept of proportionality: human 

rights should not be violated in the criminal proceeding unless it is to uphold 

an essential public interest, and to an extent that is not excessive in the 

constitutional sense of this term. The police investigators, who are 

responsible for exercising the authority of conducting a criminal investigation 

and who have the powers to carry out interrogations, make arrests and 

conduct searches, are subject to restrictions on the exercise of the powers 

given to them in order to protect the rights of the person under investigation, 

including his liberty, dignity and privacy. These limits on their power are 

dictated solely by the essential needs of the investigation, and exceeding 

these limits is not permissible (cf. HCJ 5100/94 Public Committee Against 

Torture v. Government of Israel [36]). In conducting the trial and passing 

sentence, the court is responsible for striking a balance between the 

sentencing power that it exercises over the offender and the concern for his 

rights as a human being and his rehabilitation. In the last stage of the criminal 

proceeding ð the offenderôs imprisonment ð the prison authorities, as 

organs of the state, have sovereign coercive authority to take steps against 

inmates in order to maintain order and security inside and outside the prison. 

This power is also limited in nature to what is absolutely essential in order to 

achieve the purpose for which it is exercised, and the authorities may not 
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exercise it in a given case beyond what is necessary. Thus sovereign coercive 

authority and the exercise thereof over the individual are rooted in a constant 

tension between guaranteeing the basic rights of the individual and protecting 

the communityôs interest in maintaining order and public security. 

10. Limiting and restraining sovereign enforcement power derives from 

the respect for human rights in a constitutional system of government. The 

recognition of human rights as elevated rights is intended to protect the status 

of the individual in society and the status of the minority against the power-

wielding majority. Basic rights, which include the rights to life, liberty, 

dignity, occupation, property and privacy, are intended to safeguard not 

merely the life of the individual per se but also the quality and meaning of his 

life in accordance with modern constitutional thinking. The principle of 

limit ing sovereign power is a part of a general constitutional philosophy that 

is based on a recognition that in order to maintain a proper communal life, it 

is essential to provide a solution to societyôs need for order and public 

security, while at the same time respecting the basic rights of the individual. 

This combination of guaranteeing the public interest while protecting the 

rights of the individual lies at the heart of the constitutional system of 

government. It requires a continual balance between these two forces, around 

which the constitutional world revolves. The duty of striking a balance makes 

each of these values a relative one that cannot be realized absolutely. 

Notwithstanding, these conflicting values derive from the same source and 

reflect a general ethical outlook of a recognition of human rights in a 

civilized society. Human rights, despite the elevated status given to them in 

the constitutional system, are not absolute but relative, and they need to be 

balanced against and coexist with the essential interests of society. On the 

other hand, the sovereign enforcement power that is intended to protect 

public order, which is reflected in the criminal proceeding, is limited solely to 

what is absolutely essential for achieving its proper goal, since exercising it 

involves a violation of human rights. The tension that exists between the 

public interest in maintaining order and public security and the protection of 

basic human rights and the duty to strike a balance between them are among 

the most prominent characteristics of the system of government and 

constitutional law. 

óThe constitutional revolution does not set aside the right of 

society to protect itself against offendersé Our constitutional 

revolution was intended to allow a violation of human rights in 
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order to maintain a social framework that upholds human rights. 

It recognizes a need to restrict human rights in order to build a 

state that promotes human rights. Indeed, human rights and the 

restrictions imposed on them derive from the same source and 

reflect the same values. Basic rights are not absolute. They may 

be restricted. But the restrictions on basic rights are limited to 

what is necessary to protect human dignity and libertyô (A. 

Barak, óThe Constitutionalization of the Legal System 

Following the Basic Laws and Its Implications for (Substantive 

and Procedural) Criminal Law,ô 13(1) Bar Ilan Law Studies 

(Mehkarei Mishpat) 5 (1996), at p. 10). 

In this tension between the public interest and the rights of the individual, 

the tendency is to protect in so far as possible the scope of human rights up to 

the point beyond which the public interest in law enforcement may be 

seriously and materially harmed. 

The nature of sovereign coercive authority and the stateôs exercise thereof 

11. The place of institutional coercive authority in modern human society, 

the restraint required in exercising it while continually striking a balance 

between it and human rights, the danger of a violation of basic rights inherent 

in any departure from the proper balance and the tools and means given to the 

state when exercising institutional power, as the party that laid down the rules 

for exercising that authority and that bears the legal, moral and public 

responsibility for implementing those tools and means, all lead to the 

conclusion that the sovereign body that is responsible for making the rules for 

exercising the authority should not be separated from the body that operates 

and implements them in practice. 

12. The social contract, which gave the sovereign the responsibility to 

define norms of conduct in society, is what also gave it the responsibility for 

enforcing them. It delineates, in accordance with the principles of the system 

of government, the limits of the exercise of institutional power, the limits 

whereof are defined by the duty of respecting rights of the individual as a 

human being. The sovereign, which is responsible for determining the 

criminal norm and which has been given the power to punish criminals, 

within the broad meaning of this term, is legally, socially and morally 

responsible for exercising this power, while complying with all of its 

restrictions. In so far as the state is responsible for exercising sovereign 

coercive authority, so too it is responsible for guaranteeing the human rights 
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of anyone over whom it exercises this authority. This responsibility 

determines the limits and restraints of power, and it restricts its scope solely 

to what is essential in order to achieve the proper social purpose. The 

exercise of sovereign coercive authority and the limits upon the exercise 

thereof are one and the same and cannot be separated from one another. 

13. The basic rights of persons under interrogation, defendants, convicts 

and prison inmates within the framework of the criminal proceeding are not 

safeguarded solely by the existence of proper norms that are enshrined in law. 

Safeguarding them is conditional upon the manner in which the norms 

provided by law are enforced in practice by the police, the courts and the 

prison authorities. Restraint in the exercise of institutional power, which is 

the result of the balance that needs to be struck between sovereign coercive 

force and the basic rights of the individual, is examined de facto by its 

implementation on a daily basis. In the criminal proceeding, the identity of 

the party exercising institutional coercive authority over the individual is of 

supreme importance in guaranteeing the proper balance in implementing the 

limits of the use of power. 

14. It is the state that has always exercised sovereign coercive authority 

over the individual in criminal proceedings. As the party that determined the 

norms of conduct and is responsible for their enforcement, it is the party that 

is directly responsible for the restraint and checks required by the exercise of 

power. It is the party that is supposed to be accountable to the public for the 

manner in which its powers in the criminal proceeding are exercised, and it 

has the weight of education, knowledge and experience, the tools and all the 

essential resources for making the necessary balances that dictate the limits 

of the use of power. The doctrine of balances in the exercise of sovereign 

coercive authority over the individual is part of the ógenetic codeô of the 

sovereign authority. It is not found in the makeup of some other party that 

originated outside the sovereign authority, for which the duty of striking 

balances is foreign to its thinking and is not an inherent part of its modus 

operandi. 

15. Moreover, the state has an effective deterrent mechanism for the 

manner in which sovereign coercive authority is exercised by organs acting 

on its behalf, in the form of administrative and judicial scrutiny of its 

representativesô actions. This scrutiny has a significant deterrent effect 

against the abuse of sovereign power and authority by representatives of the 

state at the various stages of the criminal proceeding. The existence of this 
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supervisory mechanism is a most important guarantee of the restraint and 

limits of sovereign coercive authority that is exercised over the individual in 

a criminal proceeding. An organ of the state that exercises coercive authority 

over the individual is subject to the administrative supervision of state 

authorities, is bound by the rules of ethics and disciplinary procedures of the 

civil service and is required to comply with strict legal criteria within the 

framework of the judicial scrutiny of its mode of conduct (HCJ 2303/90 

Philipovitz v. Registrar of Companies [15], at p. 424). It is therefore 

unsurprising that there are unequivocal restrictions on the recognition, by 

way of interpretation, of an implied power to delegate sovereign powers to 

private enterprises (I. Zamir, Administrative Authority (vol. 2, 1996), at p. 

562). Indeed, such an interpretation is adopted sparingly, and only when there 

is a real need that justifies it (HCJ 1783/00 Haifa Chemicals v. Attorney-

General [18], at p. 656). If there are restrictions on inferring the 

permissibility of a delegation of a sovereign power involving the exercise of 

administrative discretion to a private enterprise, similar restrictions apply a 

fortiori  to the delegation of power involving coercive authority that can be 

exercised over the individual in a manner that violates the most basic of his 

human rights. It has been said of the power of criminal investigation: 

óThe power to conduct a criminal investigation involves a power, 

and therefore also a danger, of violating the privacy, dignity, 

liberty and property of persons under investigation (Public 

Committee Against Torture v. Government of Israel [36], at p. 

831). For this reason, as a rule a power given by legislation to a 

government authority, which authorizes someone to investigate a 

suspicion that an offence has been committed, should be 

interpreted as referring to the appointment of a civil servant who 

is subject to the authority and supervision of the government 

authority and who is subject to the disciplinary procedures and 

rules of ethics that apply to members of the civil serviceé and 

because of the special character of the investigative function, 

which when exercised involves a concern of a violation of the 

basic rights of the individual, it should be entrusted to civil 

servantsô (CrimA 4855/02 State of Israel v. Borovitz [37], at pp. 

833-834 (emphases added)). 

16. Ensuring the limits of sovereign power exercised over the individual 

in the criminal proceeding at all its stages also requires it to be exercised in 
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such a way that it is entirely free of any suspicion of a conflict of interests of 

any kind. The involvement of an improper and irrelevant consideration in the 

exercise of sovereign coercive authority in the criminal proceeding creates a 

real potential risk of a distortion of the proper balance between the need to 

use power to achieve a purpose in the public interest and the protection of the 

human rights of the individual. The involvement of an improper 

consideration in the necessary balance between the public need for the 

preservation of public order and compliance with the law, on the one hand, 

and the individualôs rights to liberty and personal dignity, on the other, may 

undermine the proper equilibrium between the various forces operating in 

this sphere and result in improper harm to the individual. Exercising 

sovereign power over the individual in criminal proceedings should be 

entirely divorced from improper considerations, and it should be done with a 

complete commitment to the rules of restraint in the use of force, upon which 

the fate of the individual who is subject to sovereign authority depends. 

17. Finally, the sovereign coercive authority exercised by the state over 

the citizen in the criminal proceeding is a part of a broad social consensus 

according to which exercising it is essential for maintaining public order and 

a proper social life. This consensus assumes that the exercise of coercive 

force will be done by the state authorities, which derive their moral and legal 

power from the public that has placed its confidence in them. The sovereign 

authority is regarded as the trustee of the public and as someone who is 

entrusted by it to manage societyôs affairs, while showing concern for the 

individual that lives in that society. This public confidence is not given to any 

entity other than the state authorities. A private enterprise that exercises 

sovereign coercive authority over the individual in the criminal proceeding 

does not act as a public trustee. Its status and actions are not based on a broad 

social consensus, and its exercise of sovereign coercive authority over the 

individual does not enjoy the essential legitimacy that characterizes the 

actions of the government. 

The risk in transferring the exercise of sovereign coercive authority to a 

private enterprise 

18. Transferring the exercise of sovereign power to a private enterprise, 

which is not one of the organs of the state, is problematic in several respects, 

even though it is likely to bring with it, at the same time, social, economic 

and cultural benefits that serve the public interest in various fields. When 

speaking of a transfer of executive power that includes a real potential for 
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violating major human rights ð including a violation of liberty and 

dignity ð the difficulty in such a transfer is particularly problematic. The 

balance and restraint in the exercise of enforcement power at every stage of 

the criminal proceeding, for the purpose of protecting human rights, cannot 

be relied upon in the hands of a party that is not an organ of the state. The 

limits of power are not protected by the basic guarantees that are intended to 

serve as a deterrent against any overstepping in the exercise of sovereign 

power and against any abuse thereof: the private enterprise that is entrusted 

with sovereign power involving a potential for violating core rights of the 

individual is not governed by the rules of conduct and the criteria that dictate 

the manner of exercising institutional coercive authority and regulate the 

action of the organs of state. The private enterprise was not born and brought 

up in this framework, it is unfamiliar with its concepts and it has never 

internalized the doctrine of balances in the exercise of sovereign power, in all 

of its particulars and aspects. The doctrine of balances, which demands that 

the public interest in maintaining order should be weighed against the duty to 

limit the violation of human rights to what is absolutely essential for 

achieving the purpose, is a doctrine that it does not know. The mechanisms of 

training, education, supervision and discipline that are built into the civil 

service for its employees, and which define the rules of exercising sovereign 

power, do not apply to it. The constitutional doctrine of balances that directs 

the way in which sovereign coercive authority is exercised at every stage of 

the criminal proceeding is not a part of the experience of the private 

enterprise when it exercises this power. 

19. Moreover, when it receives authority to exercise sovereign power, the 

private enterprise is unavoidably associated with substantial concerns 

regarding conflicts of interests in its actions. Its entry into fields that are 

clearly areas of sovereign activity is motivated by private considerations of 

profitability. Considerations of economic feasibility and private profit-

making are completely foreign to the doctrine of balances in the exercise of 

sovereign coercive authority in the criminal proceeding. Introducing various 

elements of viability into considerations of exercising power involves a 

potential for a real violation of the proper equilibrium between the relevant 

considerations that should be taken into account when exercising the power 

(HCJ 4884/00 Let the Animals Live Association v. Director of Field 

Veterinary Services at the Ministry of Agriculture [16], at p. 213; HCJ 39/82 

Hanfling v. Mayor of Ashdod [38], at pp. 540-542; Haifa Chemicals v. 
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Attorney-General [18], at p. 656; Y. Dotan and B. Medina, óThe Legality of 

Privatization of the Provision of Public Services,ô 37 Hebrew Univ. L. Rev. 

(Mishpatim) 287 (2007), at pp. 309-310). 

20. When sovereign coercive authority is exercised in a manner that 

violates core human rights ð including the rights to liberty and dignity ð a 

real concern arises that transferring it to a private enterprise will result in 

disproportionate harm to the individual, which may make such a transfer 

illegitimate. When sovereign authority given to the state, which is capable of 

violating core human rights, is exercised by a private enterprise that is 

motivated by considerations of its own profit, the moral and ethical basis 

underlying the exercise of sovereign power is undermined. According to the 

principles of the system of government, this power was entrusted to the 

sovereign as a result of a broad social consensus in order to achieve a defined 

purpose, and exercising it requires a strict observance of the criteria that are 

built into the system. There is no guarantee that these criteria will be 

observed by the private enterprise, and when the risk that they will be 

breached is likely to violate core human rights, the transfer of the powers 

becomes unacceptable a priori from a constitutional viewpoint. Finally, the 

private enterprise that exercises sovereign coercive authority does not lean in 

its actions on the broad confidence that society has in the state as a part of the 

social consensus, which gives the sovereign power and responsibility to 

uphold public order. The exercise of coercive authority by a party that is not 

the state, which violates core human rights, necessarily does not enjoy the 

confidence and acceptance of society. It lacks social, moral and constitutional 

legitimacy. 

21. The existence of state supervision over the manner in which the 

coercive authority is exercised by the private enterprise may to some extent 

diminish the potential for harming the individual, but it cannot materially 

reduce the extent of the violation inherent therein. Such supervision is mainly 

an umbrella supervision, which extends over the whole system and has 

difficulty in encompassing, before the event, the whole scope of the routine 

actions of the party exercising the power, which are carried out continually. A 

supervisory mechanism, by its very nature, reacts only after the occurrence of 

an unconstitutional violation of human rights and focuses on the general 

normative aspect of the activity, as distinct from ordinary everyday activity, 

which presents the great danger of harm to the individual. By privatizing the 

exercise of sovereign coercive authority, the discretion to exercise this 
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authority is given to the private enterprise, even if the general guidelines and 

policy guidelines are laid down by the sovereign supervisory body. State 

supervision does not provide a proper solution to the dilemma involved in 

privatizing a power to exercise sovereign coercive authority, nor does it 

materially reduce the potential for harm to the individual that is likely to 

result from such a privatization. 

22. Severing the essential connection between the party responsible for 

exercising the sovereign authority in order to maintain public order and the 

party responsible for guaranteeing the core human rights of the individual as 

the authority is exercised is likely to cause considerable harm to the 

democratic constitutional basis on which the political system in Israel is 

based. Entrusting sovereign coercive authority in the criminal proceeding to a 

private enterprise involves significant harm of this kind. 

The constitutional violation in transferring sovereign coercive authority to 

manage a prison to a private enterprise 

23. Sovereign coercive authority, which is exercised within the framework 

of the criminal proceeding, does not end when sentence has been passed and 

the judgment becomes absolute. Enforcement of the judgment by way of 

imprisonment is an additional element of the criminal proceeding, in which 

the organ of state is given the power to exercise its coercive authority in order 

to carry out the judgment, while guaranteeing order and security both inside 

the prison and outside it. 

24. The prison inmate is subject to inherent restrictions that derive directly 

from his imprisonment. The infringement upon the freedom of movement, 

the freedom of occupation, the right to privacy, the right to property and the 

freedom of expression are a direct consequence of his imprisonment. But the 

restrictions on the human rights of the prison inmate are not limited to these. 

His rights may suffer additional violations as a result of the measures taken 

against him by the prison authorities in order to ensure the proper running of 

the prison and to protect the safety of its inmates and the public outside it. 

The authority that manages the prison has powers to impose various 

restrictions on inmates in order to maintain order and security inside it, 

protect the safety of the inmates and the security of prison visitors, and 

ensure the security of the public outside the prison against risks that the 

inmates imprisoned inside it may present. The management of the prison 

should protect the public from the concern that criminal offences may be 

committed by inmates inside the prison or outside it, and from serious 
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infractions of order and security inside it. Sometimes, restrictions need to be 

imposed on inmates for general considerations of state security (HCJ 2245/06 

Dobrin v. Israel Prison Service [39]). The exercise of sovereign coercive 

authority for achieving these purposes adds to the infringement upon the 

inmateôs core human rights that is a necessary consequence of his 

imprisonment. It depends on the existence of public purposes of special 

weight that justify an additional violation of inmatesô rights that are required 

by the management of the prison. The exercise of coercive authority for this 

purpose should satisfy the tests of the limitations clause in the Basic Law. 

The more significant the human right involved, the stronger the reasons that 

are required for violating it. The measures adopted against a prison inmate to 

maintain order and security in their broad sense should not become an 

additional element of the sentence that was imposed on him. Their purpose is 

to achieve essential public goals that are required by the proper management 

of a prison (PPA 4463/94 Golan v. Prisons Service [11]; HCJ 337/84 Hukma 

v. Minister of Interior [35], at p. 832; CrimApp 3734/92 State of Israel v. 

Azazmi [33], at p. 81). The exercise of coercive authority in managing the 

prison is subject to the doctrine of balances that applies to the exercise of 

sovereign coercive authority throughout the criminal proceeding at all its 

stages. The guiding principle in this doctrine is intended to give maximum 

protection to the rights of the prison inmate so that they are not violated to a 

greater extent than what is essential for achieving the proper public purpose. 

25. Thus, the exercise of sovereign coercive authority in the management 

of a prison, which involves violations of the core rights of the inmates ð 

beyond the violation caused by the imprisonment per se ð is subject to the 

doctrine of balances that characterizes the exercise of power at all stages of 

the criminal proceeding. The legality of the exercise of coercive authority in 

managing the prison, which is intended to secure a public interest, is 

dependent upon maximum insistence on the rights of the inmate, so they are 

not violated to a greater extent than what is required in order to achieve the 

proper purpose. The complex balance between the protected rights of the 

inmate and the needs of the prison system is the responsibility of the public 

authority, which is responsible for enforcing the sentence. The permitted 

violation of the human rights that an inmate retains while in prison depends 

upon the existence of a clear public purpose justifying the violation and the 

proportionality thereof (Dobrin v. Israel Prison Service [39], at para. 23). The 

responsibility for such a violation of the core human rights of the inmate is a 
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weighty one, and it requires full awareness and recognition of the criteria 

required for permitting such a violation, the existence of administrative, 

ethical and judicial scrutiny of its propriety, and especially the absence of 

improper considerations that may taint the proper discretion of the authority, 

which should be exercised when considering whether to carry out the action 

that causes the violation. 

26. The protection of the core human rights that an inmate retains in the 

prison is not consistent with the transfer of the power to exercise sovereign 

coercive authority to a private enterprise that will be responsible for 

managing the prison. Such a transfer is inconsistent with the competent 

authority being aware and internalizing the need for restraint and limits in the 

exercise of power in light of the balance required by the protection of human 

rights. The private enterprise is not subject to the complex rules of checks 

and deterrents that are included in the rules of conduct that govern the civil 

service. Sovereign supervision of the acts of the private concessionaire, 

which amendment 28 of the Ordinance regulated, is an umbrella supervision 

that does not guarantee sufficiently effective control of the manner of 

exercising the discretion and the motives involved therein. In many cases, the 

supervision is carried out after the event and is incapable of preventing from 

the outset the harm to the inmates that is likely to result from the adoption of 

administrative, disciplinary and punitive measures that are disproportionate. 

In addition to all this, the private concessionaire is motivated by extrinsic 

considerations of profit, which naturally taint the objective discretion that 

should be exercised for the purpose of using force in accordance with the 

doctrine of balances. The management of a prison by a private 

concessionaire, which involves exercising coercive authority over inmates, is 

likely to be motivated by inappropriate considerations, including 

considerations of economic viability and profit, which were the goals that led 

it to accept the role. In view of this reality, the degree of the potential 

violation of the inmatesô rights is significant, of great weight and persistent. It 

is directed at a particularly weak sector of the population, whose members in 

any case have been deprived of some of their human rights as a result of their 

conviction and the custodial sentence imposed upon them. The danger that 

irrelevant considerations will guide the private enterprise in carrying out its 

duties and in exercising coercive authority over the inmates is immediate and 

real. The considerations of increasing economic efficiency and the profits of 

the private enterprise may lead, for example, to a reduction in the staff that 
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operates the prison, a lowering of standards in order to reduce costs, and 

consequently to harsher methods of supervising the inmates, which could 

potentially involve a reduction in the measure of movement and freedom 

given to them within the prison compound. The violation of the remaining 

liberty of the inmates, beyond the essential violation caused by the sentence 

of imprisonment as such, is a distinct possibility, that if realized would 

materially and seriously violate a constitutional basic right (Harel, óWhy 

Only the State may Inflict Criminal Sanctions: The Case Against Privately 

Inflicted Sanctions,ô supra, at p. 25). 

27. Moreover, the exercise of sovereign coercive authority over prison 

inmates by a private concessionaire does not enjoy a wide social consensus 

and public confidence as the nature of the power requires. It does not 

guarantee that the umbrella of human rights, which extends over every 

human being as such, including an offender in prison, will be upheld and 

protected, and that any violation thereof will always be conditional upon the 

reservations required by the constitutional system (Dobrin v. Israel Prison 

Service [39], at para. 23; HCJ 355/79 Katlan v. Israel Prison Service [20]). 

The exercise of sovereign coercive authority by a private enterprise in the 

context before us contradicts our basic sense of justice, which tells us that the 

exercise of coercive authority over prison inmates, whose core human rights 

have in any case been violated, should be done by the state, which is familiar 

with the requirements of the restraint of power, and which has full 

administrative, legal and moral responsibility for exercising this power. This 

was well defined by Prof. Harel in the aforementioned article, where he said: 

óThe most fundamental task of the state is the task of governing 

justly. Just governance requires the state to govern its citizens 

under constraints dictated by justice. Just governance 

presupposes the guidance of behaviour and the issuing of 

prohibitions. Note that the integrationist justification provided 

here is premised on the assumption that the state is justified in 

issuing prohibitions and that the violations of these prohibitions 

justifiably trigger the infliction of sanctions. The integrationist 

justification aims to show that when these conditions are 

satisfied, the state, and the state alone, ought to make 

determinations concerning the severity of these sanctions, and 

then inflict them. The state cannot thus delegate these powers to 

private entitiesô (Harel, óWhy Only the State may Inflict 
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Criminal Sanctions: The Case Against Privately Inflicted 

Sanctions,ô supra, at p. 18). 

28. The legal justification and moral authority for violating the basic 

liberty of a person by means of imprisonment and exercising coercive force 

over him in prison depend upon the exercise of coercive authority being 

entrusted to organs of the state, which are the peopleôs representative in 

protecting the values of social order, on the one hand, and the basic rights of 

the individual, on the other. Failing to comply with this condition undermines 

the legitimacy of law enforcement and sentencing, and the moral basis for 

exercising institutional coercive authority over the individual offender (J.J. 

Dilulio Jr., óWhatôs Wrong with Private Prisons,ô 92 Pub. Int. 66 (1988), at 

pp. 79-83). 

The purpose underlying amendment 28 of the Prisons Ordinance 

29. Investigating the purpose of amendment 28 of the Ordinance is 

essential for the value-balancing endeavour needed to assess the 

constitutionality of the legislative arrangement that transfers the management 

of a prison to a private concessionaire. 

The president in her judgment emphasized the economic purpose ð of 

realizing an economic saving for the state by transferring the management of 

the prison to a private enterprise ð that underlies the amendment of the 

Ordinance as the one that reflects the main concrete purpose of this 

legislation. According to her, if improving prison conditions is the general 

purpose underlying the amendment, the economic purpose of saving money 

is the specific purpose of the legislation. This is what she says in this regard: 

óThe purpose underlying the enactment of amendment 28 and 

the special arrangements provided in it was, therefore, an 

economic purpose. In our opinion this is the main public 

purpose that amendment 28 sought to achieve and it is the 

raison dô°tre that underlies it; had the economic savings not 

been the main consideration taken into account by the 

legislature, there would have been no need to enact amendment 

28, and it would have been possible to contend with the problem 

of overcrowding in the prisons by building additional state 

managed prisons or by improving the existing prisons, in 

accordance with the normative framework that existed prior to 

the enactment of amendment 28. It can therefore be said that 

although amendment 28 was enacted with the aspiration of 
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improving the prison conditions of the inmates, the purpose of 

the concrete legislative arrangement chosen as a means of 

achieving this worthy aspiration is to achieve as great an 

economic saving as possible for the stateô (at para. 52). 

In my opinion, the crux of the basic purpose of amendment 28 is 

somewhat different, and even though it does contain an element of economic 

efficiency, that is not the main motif but only a secondary one. Identifying the 

purpose of the law and its emphases is of great importance for its 

ramifications on the balancing of values required for examining the 

constitutionality of the law. 

30. As I understand it, the main purpose of the amendment to the 

Ordinance, as can be seen from its legislative background and its context, is 

to promote the welfare of the prison inmate by reducing the serious 

overcrowding that currently exists in the prisons, improving the services 

provided in them and expanding the treatment and rehabilitation programmes 

available to the inmate. These purposes might have been realized by 

privatizing the management of the prison, which would allow the state to 

save large amounts of money over the period of the concession, which is 

twenty-five years. 

31. The prison system has always struggled with the obligation to uphold 

the right of the prison inmate to basic living conditions as a part of the 

protection of his dignity as a human being, even when he is imprisoned for an 

offence that he committed against society. Guaranteeing basic living 

conditions for the prison inmate, as a part of his human dignity, also requires 

a proper balance between the inmateôs human right to minimum living 

standards and the stateôs obligation, with its available resources, to budget for 

these standards (HCJ 4634/04 Physicians for Human Rights v. Minister of 

Public Security [10]). 

32. The phenomenon of major overcrowding in Israeli prisons seriously 

violates the movement and breathing space of the inmate in the prison 

compound. Over the years, the state has struggled with a situation in which 

even the basic right of every inmate in Israel to sleep in a bed during his 

prison term has not been fully respected. The significant increase in the 

number of prison inmates and persons held under arrest in Israel, the serious 

long-term security problems that result in an increase in the number of 

security prisoners and detainees, the rise in serious crimes and the escalating 

number of foreign workers and illegal aliens held under arrest until they are 
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deported have all significantly increased the need for the resources and 

means required to maintain prison facilities to the required standards. These 

basic needs óconsumeô the resources allocated in the state budget for 

managing prisons and detention facilities, and it is hard to find the additional 

resources needed to improve the welfare of prison inmates. 

33. This court has held that the Basic Law: Human Dignity and Liberty 

enshrined the right to human dignity as a constitutional right and that this 

also includes the right to basic living standards that are intended to preserve 

the image in which humanity was created (LCA 4905/98 Gamzu v. Yeshayahu 

[40], at pp. 375-376; HCJ 5578/02 Manor v. Minister of Finance [25], at p. 

736; HCJ 366/03 Commitment to Peace and Social Justice Society v. Minister 

of Finance [32], at paras. 14-15; Physicians for Human Rights v. Minister of 

Public Security [10], at para. 9). This approach has also been applied to the 

constitutional human rights of inmates in state prisons. It has been held 

that ð 

óA sentence of imprisonment imposed on a person does not 

deprive him of the constitutional human rights given to him by 

the principles of the constitutional system in Israel. The prison 

inmate is deprived of these rights only to the extent that the 

restriction thereof is a necessary consequence of his loss of 

liberty as a result of the imprisonment, and to the extent that the 

violation of a protected right satisfies the elements of the 

limitations clause in the Basic Lawô (Physicians for Human 

Rights v. Minister of Public Security [10], at para. 10). 

When a person enters a prison, he loses his liberty, but he does not lose his 

dignity (HCJ 7837/04 Borgal v. Israel Prison Service [41], at p. 101). 

Providing a personôs basic needs, which is an absolute condition for living 

with dignity, is also necessary for an inmate serving his sentence in prison, 

and the state is obliged to provide them and allocate the necessary resources 

for this purpose. If the state has a duty to provide the basic needs of its 

inhabitants as a part of the right to human dignity, it has an even greater 

obligation to the persons who are in its custody and under its protection, for 

whom it is directly and immediately responsible. Protecting the dignity of the 

prison inmate as a human being goes beyond the interest of the individual 

inmate. It is the interest of society as a whole, which is responsible for 

determining the moral and ethical norms that apply within it to its members, 

including prison inmates, as human beings (Golan v. Prisons Service [11], at 
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p. 156). Thus it has been recognized that every prison inmate has a basic right 

to sleep on a bed, as a part of the protection of human dignity (Physicians for 

Human Rights v. Minister of Public Security [10], at p. 14). These basic needs 

are joined by the needs for food and drink, clean clothes, fresh air, a 

minimum living space inside the prison and responsible medical treatment. 

The right of a prison inmate to basic living conditions in prison has therefore 

been recognized as a protected constitutional right that can be qualified only 

when there is a conflicting value of special importance and particularly great 

weight, such as an exceptional emergency that may justify, in certain 

circumstances, a violation of the protected right. The state is obligated to 

provide these basic living conditions for inmates in its custody, and it must 

allocate the necessary budget for this purpose (see, for example, on the 

subject of realizing the right of every prison inmate to a bed, Physicians for 

Human Rights v. Minister of Public Security [10]). 

34. Beyond the concern for the basic living conditions of prison inmates, 

which the state is obliged to provide regardless of any budgetary restrictions, 

there are additional elements of the inmateôs welfare that go beyond the óhard 

coreô of the basic conditions. These elements include matters concerned with 

reducing the overcrowding in prisons, increasing the physical living space of 

the inmate in the prison beyond the basic minimum provided in prison 

regulations, improving treatment and rehabilitation programmes for the 

inmates, adding cultural enrichment programmes, improving the standard of 

the food and medical treatment, and additional matters. Providing these 

conditions, which goes beyond the basic needs that there is an obligation to 

provide, is of an optional nature, and depends upon the national priorities 

reflected in the budgets of state institutions. A welfare-state should strive 

unceasingly to provide these welfare conditions, which go beyond the basic 

needs, for its prison inmates. Notwithstanding, its ability to do this depends 

upon the complex picture of all the national needs and on the position of the 

question of prison conditions on the ladder of social issues for which the state 

is responsible, according to the relative importance of all the national needs. 

In the complex reality of social life in Israel, with its many essential needs, 

giving budgetary preference to improving the welfare of the prison inmate 

beyond the basic standards required by law is not assured. 

35. As I understand it, amendment 28 of the Ordinance was mainly 

intended to promote the welfare of the prison inmate beyond the basic 

conditions that the state is obliged to provide without any qualification to 
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prison inmates, in circumstances where the allocation of budgetary resources 

for this purpose in the normal budgetary track is not guaranteed. The 

amendment to the Ordinance was intended to allow the welfare of the inmate 

to be advanced beyond the basic conditions that are provided for him and to 

which he is entitled, with an attendant significant financial saving to the state 

ð an objective that is not guaranteed by means of ordinary budgetary 

measures. Indeed, the explanatory notes to the draft amendment to the 

Ordinance begin with the following remarks: 

óThe proposed arrangement is needed because of the crisis in 

Israeli prisons and the direct repercussions that it has on the 

conditions in which prison inmates and persons under arrest are 

held, as required by the provisions of the Basic Law: Human 

Dignity and Liberty, and by the provisions of the Criminal 

Procedure (Enforcement Powers ð Arrests) Law, 5756-1996ô 

(explanatory notes to the Draft Prisons Ordinance Amendment 

(Privately Managed Prison) Law (no. 26), 5764-2003 

(Government Draft Laws 73, 5764, at p. 270). 

36. In enacting amendment 28 of the Ordinance, the stateôs main goal was 

to reduce overcrowding in the prisons and to improve significantly the living 

conditions of the inmates beyond the essential minimum. The state gives 

details in its reply of 24 October 2005 and in later replies, inter alia, that the 

living space of prison inmates in Israel is currently between two and four and 

a half square metres per person, as compared with a space of between six and 

ten square metres that is accepted around the world; that some of the existing 

prison facilities are very old and do not provide proper living conditions; and 

that a constant increase in the number of prison inmates each year 

exacerbates the existing crisis in prison conditions. According to the state, the 

privatized prison will significantly advance the welfare of inmates from the 

viewpoint of improving the inmateôs living space, as well as in the fields of 

rehabilitation and treatment for inmates and the standard of the physical 

services that are provided in the prison. The average living space per inmate 

will increase significantly, as will the number of social workers; a major 

increase in the number of hours of education that inmates receive will also be 

possible. In addition to these improvements, the state will make a 

considerable financial saving (the stateôs supplementary response of 16 

February 2006, at paras. 15-19). 
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37. In its response of 29 August 2006, the concessionaire also emphasized 

all of the planned improvements for inmates (para. 98 of the response). These 

include more formal education, an increase in the scope of the employment 

of inmates in various jobs, an increase in the financial remuneration for the 

work, an increase in the physical living space far beyond the essential 

minimum, an improvement in the food, an increase in the number of family 

visiting days, an increase in the educational staff, an improvement in medical 

treatment, an increase in the hours of activity for the inmates and additional 

improvements. According to the concessionaire: 

óIn practice, a careful examinationé shows precisely to what 

extent the considerable thought that was devoted by the state and 

its representatives to drawing up the transaction with the 

concessionaire provides comprehensive and thorough solutions 

that allay the concerns raised by the additional petitioner in a 

manner that ensures that not only will the privately managed 

prison not harm the welfare of the inmates in comparison to a 

prison managed by the Israel Prison Service but to a large extent 

the opposite is the case: in the privately managed prison the 

conditions of the inmates are expected to be better than in the 

other prisons in Israel (supplementary main arguments of 31 

December 2007). 

38. The possibility of overcoming the problem of serious overcrowding in 

prison facilities, of improving the welfare of the inmates beyond the 

minimum conditions that need to be provided at all times and in all situations, 

while increasing efficiency and making a financial saving for the state, are to 

my mind the main purposes of amendment 28 of the Ordinance. It should be 

added that the amendment speaks at this stage of setting up one prison as an 

experiment, but the long-term planning is that if the experiment is successful, 

it will be expanded and this may affect a large population of prison inmates, 

inter alia by significantly improving both the physical and the therapeutic 

and psychological conditions in which they are held in custody in Israel. 

 The constitutional balance ð the relationship between the harm caused 

to the prison inmate by privatizing the exercise of sovereign power and the 

expected improvement in prison living conditions 

39. The privatization of the management of the prison in amendment 28 

gives rise to a constitutional question of great significance. This question in 

essence is whether the potential violation of the prison inmateôs core basic 
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rights that is caused by privatizing the sovereign coercive authority of 

managing a prison satisfies the constitutional test of proportionality, in view, 

inter alia, of the purpose of the amendment to the law which was intended to 

improve the welfare of the inmate beyond the minimum conditions 

guaranteed to him and at the same time to make a financial saving for the 

state. The potential violation of the inmateôs core basic rights, which is 

expected to occur as a result of the privatization of the sovereign power, 

conflicts with the potential benefit to the inmate deriving from the 

improvement in his welfare and his living conditions, together with an 

economic benefit to the public. What is the result of the balance between 

these values, and which of them takes precedence? In this conflict, is the 

harm to the prison inmate so great that it justifies setting aside a law of the 

Knesset despite the benefit to the inmateôs welfare that it bestows? 

40. Constitutional law embodies the basic values and principles of the 

legal system. These values and principles require decisions that involve 

conflicting interests, values and rights. Often the conflict is between types of 

interests, values and basic rights that are all of the highest importance (HCJ 

73/53 Kol HaAm Co. Ltd v. Minister of Interior [42], at p. 880 {100}). The 

conflict is resolved by striking a balance between the competing values, 

where each of the competing factors has its own importance and relative 

weight. The decision is made on the basis of the relative weight of the 

conflicting values. 

óIt is only natural that there are more important principles and 

less important principles; é the basic difficulty involved in 

constitutional thinking is how to ensure objective normative 

criteriaé for deciding between the conflicting principlesé The 

balance and weighing need to reflect the social consensus rather 

than the subjective outlooks of the constitutional juristé The 

judge should reflect the basic values of a nation, as reflected in 

its national way of lifeé The Israeli jurist formulates the basic 

principles and their relative weight against a background of the 

spiritual, cultural and social mores of modern Israeli society. 

These mores are naturally influenced by our ancient heritage, 

but they reflect the social consensus of the present. However, 

objective criteria that provide a solution to every constitutional 

problem do not exist. Where objective guidelines cease, the 

constitutional jurist is left ñon his own,ò and ñhis moment of 
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truthò arrives. From this moment, the only guiding star that 

lights up his path is the constitutional principle of justice; the 

jurist should aspire to the solution that seems to him most justô 

(A. Barak, Legal Interpretation: Constitutional Interpretation 

(vol. 3, 1994), at pp. 71-72). 

41. The constitutional purpose is built on the values and principles that the 

constitutional norm is intended to realize. Sometimes these values lead in the 

same direction; sometimes they conflict with one another. In cases where 

there is a conflict, a balance needs to be struck between them in accordance 

with their relative weight. The balancing formula reflects the relative weight 

of each value. There is no single balancing formula, but a wide variety of 

balancing formulae that adapt themselves to the wide variety of possible 

situations that occur in life and the innumerable conflicts that may arise (HCJ 

153/83 Levy v. Southern District Commissioner of Police [43], at p. 401 

{117}).  

42. In our case, the constitutional balancing formula between the 

conflicting values is especially complex. On one side of the equation there is 

the potential harm to the core human rights of the prison inmate, and 

especially his rights to liberty and dignity, which is inherent in the 

privatization of the sovereign coercive authority in the management of a 

prison and its transfer from an organ of state to a private enterprise. The 

potential harm to the individual inherent in privatizing the sovereign coercive 

authority in managing a prison is very considerable for the reasons that I have 

discussed above. It undermines and erodes the guarantees inherent in the 

foundations of the legal system for protecting the limits and constraints of 

power, which apply to the state when it exercises its sovereign power. Any 

undermining of these guarantees, which may result in a significant violation 

of the core human rights of the prison inmate, is of particularly great weight. 

43. On the other side of the balancing equation, there is the main value of 

the amendment to the law, which is intended to promote the welfare of the 

prison inmate and improve his prison conditions in various fields of life, 

while enhancing economic efficiency for the state. This purpose is of great 

weight in itself, since it is intended first and foremost to promote the welfare 

of individuals who are already in difficult circumstances. It contributes to the 

protection of his dignity and welfare. Expanding treatment and rehabilitation 

programmes may also lead to the inmate being released early, thereby 
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influencing his liberty and the other basic rights derived from the right to 

liberty. 

44. The potential harm involved in the privatization of sovereign coercive 

authority, which is likely to violate the liberty and dignity of the prison 

inmate, is countered by the purpose of the privatization, which has an aspect 

of improving his living conditions in the prison. The improvement in such 

conditions has a direct effect on the realization of the inmateôs basic rights. 

How can this conflict be resolved, when at its heart there are forces, on the 

one hand, that violate the inmateôs rights and there are forces, on the other 

hand, that benefit him and promote his rights? 

45. The dilemma in this balancing equation is particularly complex. It is 

not similar to the typical dilemma in which a right of one individual conflicts 

with the right of another individual or with a general public interest. In the 

equation in this case, there are conflicting interests and opposing forces that 

concern the same individual, the prison inmate. One seeks to eliminate the 

potential harm inherent in the privatization of sovereign coercive authority 

exercised against him in the prison, and the other seeks to uphold the law, 

despite the aforesaid harm, in order to enhance his welfare and improve 

prison conditions in the long term. We are confronted with a clash between 

conflicting forces that work on the prison inmate as an individual, where one 

seeks to prevent a violation of his basic rights resulting from a privatization 

of the force exercised against him, while the other seeks to contribute to his 

physical and emotional welfare that cannot be realized, at least at the 

moment, in any other way. The general public interest, which is reflected in 

the financial saving and greater economic efficiency that establishing the 

private prison will give the state, complements the factor of enhancing the 

welfare and improving the quality of life of the inmate in the privatized 

prison. 

46. According to the presidentôs approach in her opinion, with which I 

agree, the main problem in the process of balancing the conflicting values, 

which is required in order to examine the constitutionality of amendment 28, 

lies in the third subtest of proportionality, within the meaning thereof in the 

limitations clause in the Basic Law. The third subtest focuses on the nature of 

the violation of a human right that is caused in order to achieve a proper 

purpose, and it recognizes that the realization of the purpose does not justify 

every means that has a rational connection to the purpose and minimizes the 

harm. óThis subtest seeks in essence to realize the constitutional outlook that 
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the end does not justify the means. It is an expression of the concept that 

there is an ethical barrier that democracy cannot pass, even if the purpose that 

is being sought is a proper oneô (HCJ 8276/05 Adalah Legal Centre for Arab 

Minority Rights in Israel v. Minister of Defence [29], at para. 30 of the 

opinion of President Barak). The third subtest of proportionality is ethical in 

nature. It is intended to resolve the conflict between the various relevant 

factors in a manner that properly reflects the social and moral values 

enshrined in the social consensus, on which the democratic regime in Israel is 

based. 

47. In our case, the question in its ethical context is what is the proper 

proportional balance between the improvement in living conditions for the 

prison inmate, together with the advancement of the economic interest of 

increased efficiency and a financial saving for the state, and the potential 

harm to the core rights of the inmate that is inherent in the privatization of 

sovereign coercive authority under the amendment to the Ordinance. Striking 

the proportional balance between the violation of the rights of the inmate 

caused by the privatization of the exercise of coercive authority against him 

and between the benefit that will arise in the future to the welfare of the 

inmate and the public in general from establishing a private prison is not 

easy. We need to decide which has greater weight: the expected harm to the 

prison inmate from the privatization of the coercive authority exercised 

against him, or the importance of improving the living conditions of the same 

inmate in the privatized prison, together with the saving and increased 

efficiency in the use of public money. It is possible to state the question as 

follows: does the enhanced welfare of the prison inmate anticipated from the 

amendment, together with the economic benefit to the state, diminish the 

potential harm to the inmate as a result of the privatization of the exercise of 

coercive authority to such an extent that it makes this harm constitutional in 

accordance with the test of proportionality in the narrow sense in the 

limitations clause? 

48. The need to strike a balance between the constitutional violation of 

core human rights and the benefit to the very same person within the context 

of the same act of legislation that is subject to constitutional scrutiny does not 

arise often. It requires a comparison between ógoodô and óevilô that affect the 

same person, largely with respect to the same human rights. This is an 

atypical balancing equation that requires scrutiny in the special circumstances 

of this case. 
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49. In my opinion, in this balance, which is essentially an ethical one, the 

benefit to the welfare of the prison inmate, accompanied by a public 

economic interest, that will arise from the amendment to the law does not 

mitigate the potential harm to the inmate that will arise from the privatization 

of the sovereign coercive authority to such an extent that the harm becomes 

constitutional according to the test of proportionality in the narrow sense. The 

benefit to the prison inmate and the economic benefit to the state are not 

commensurate with, and are even dwarfed by, the violation of the prison 

inmateôs core human rights that can be expected to result from entrusting 

sovereign coercive authority to a private concessionaire. 

50. The potential harm to the individual that is inherent in the 

privatization of sovereign coercive authority in the criminal proceeding is 

great, and it goes to the very heart of the social order that gives the state the 

legal and moral force to exercise sovereign authority over the citizen, while 

restraining and limiting this power to the absolute minimum, in order to 

protect core human rights. The ethical, moral and legal structure of the 

system of government in Israel is inconsistent with the transfer of sovereign 

coercive authority involved in the management of a prison to a private 

enterprise, which may seriously harm the individual, even when it is 

accompanied by the positive and important purpose of improving the 

physical living conditions of the prison inmate and also by increased 

efficiency and a saving of public money. In the ethical sphere, the duty of 

protecting the core human rights of the prison inmate against a serious 

potential violation overrides the positive purpose of improving the living 

conditions of prison inmates and increased economic efficiency for the state. 

It should also be recalled in this respect that improving prison conditions, 

which is a part of the amendment to the law, does not concern the basic 

prison conditions that are in any case assured by the existing legal position, 

but conditions that go beyond the absolute minimum. Achieving an 

improvement in prison conditions, although important, cannot outweigh the 

potential violation of the core rights of prison inmates, which is inherent in 

giving power to the private concessionaire to exercise sovereign authority 

over individuals under its control. In a democratic constitutional state, the 

price of enhancing the welfare of a person should not be paid in a manner 

that causes a possible violation of his core human rights. Such a price should 

not be paid, and does not satisfy the constitutional test. 
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51. The potential harm that is inherent in the privatization of sovereign 

authority is integral to it and of such a degree that it does not allow for a 

process of experimentation and arriving at conclusions in consequence 

thereof. We should seek to improve the welfare of the prison inmate, but not 

at the price of allowing injurious measures to be carried out against him and 

allowing his core rights to be violated, as the legislation that is under scrutiny 

in this proceeding entails. 

52. The exercise of coercive authority in the criminal proceeding, in so far 

as it violates the core human rights of the individual, should remain in the 

hands of the sovereign authority, which is answerable to the public and to the 

foundations of the constitutional system for restraining and limiting it. This 

applies to police power, it applies to judicial power and it also applies to the 

power to manage prisons and to exercise coercive authority over prison 

inmates. 

53. The privatization of public services by transferring the responsibility 

to provide them to private enterprises has been effected in recent years in 

several fields (D. Barak-Erez, óThe Public Law of Privatization: Models, 

Norms and Challenges,ô 30 Tel-Aviv University Law Review (Iyunei Mishpat) 

461 (2008), at pp. 472-473; A. Benish, óOutsourcing from the Perspective of 

Public Law,ô 38(2) Hebrew Univ. L. Rev. (Mishpatim) 283 (2008)). The fields 

that have been privatized include, inter alia, the enforcement of civil 

judgments, private security guards and security companies, tax collection, 

etc.. The problems that arise with regard to the privatization of the 

management of a prison are completely different from those that arise in the 

other fields of privatization from the viewpoint of the scope of the exercise of 

sovereign coercive authority over the individual that they necessitate, and 

from the viewpoint of the extent of their potential violation of fundamental 

constitutional rights. 

54. The privatization of the exercise of sovereign coercive authority in the 

management of a prison by transferring it to a private concessionaire should 

therefore be set aside, since it does not satisfy the test of proportionality in 

the narrow sense under the limitations clause. 

55. It need not be said that there is nothing that prevents a privatization of 

all of the operations and services that are a part of managing a prison and that 

do not involve the exercise of sovereign coercive authority over prison 

inmates. 
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56. I agree with the presidentôs position that the amendment to the 

Ordinance should be set aside in its entirety because it is difficult to apply a 

ñblue pencilò to it and distinguish between its various terms that are all part 

of one whole. As stated, this does not preclude the privatization of those 

fields of management and services in the prison that do not involve the 

exercise of sovereign coercive authority, in so far as the competent authorities 

decide that this is proper. 

For the aforesaid reasons, I agree with the presidentôs conclusions that 

amendment 28 of the Prisons Ordinance should be set aside. 

 

Justice E. Hayut 

I agree with the opinion of my colleague the President, and with her 

conclusion that the Prisons Ordinance Amendment Law (no. 28), 5764-2004 

(hereafter: Amendment 28), according to which powers to imprison inmates 

were transferred to a private concessionaire (as well as a long list of invasive 

powers inherent therein)  should be struck down. This is due to the 

unconstitutional violation of the inmates' human rights to personal liberty and 

dignity that results from the establishment of a prison managed by a private 

corporation in which the inmates are subject to the authority of its employees. 

1. ,The President discussed In her opinion how, according to the basic 

views of modern political thinking, the state is responsible to enforce 

criminal law and to preserve public order by virtue of the Social Contract 

whereunder humans have organized themselves as a society. The President 

goes on to say that this state function holds an invasive power to deprive 

offenders of their liberty and that the transfer of this basic and invasive power 

to a private corporation operating for profit, is contrary to the Social Contract 

that originally gave these powers to the state, since as a result of that transfer 

óthe exercise of that power loses a significant part of its legitimacyô and the 

constitutional right of prison inmates to personal liberty is violated (para. 22 

of the Presidentôs opinion), to a greater degree that the actual imprisonment 

requires (para. 33 of the Presidentôs opinion). The President also discusses in 

her opinion additional aspects of the violation of the constitutional rights of 

prison inmates, and she mentions in this regard the violation of their dignity 

as human beings resulting from their imprisonment in a privately managed 

prison; she says that this model creates a situation in which the manifestly 

public purposes of the imprisonment are blurred and diluted by irrelevant 

considerations that derive from the private corporation's desire to make a 
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financial profit. Thereby, in her opinion, the prison inmates become óa means 

whereby the corporation that manages and operates the prison makes a 

financial profitô and therefore her conclusion is that óthe very existence of a 

prison that operates on a profit-making basis reflects a lack of respect for the 

status of the inmates as human beingsô (para. 36 of the Presidentôs opinion). I 

agree with the President in this reasoning and her conclusion that these 

violations of the personal liberty and dignity of the prison inmates do not 

satisfy the tests of the limitations clause in the Basic Law: Human Dignity 

and Liberty, in which these basic rights are enshrined, because of the lack of 

proper proportionality between the social benefit that Amendment 28 

provides and the human rights violation that it causes. 

2. In addition to the examination of the constitutionality of Amendment 

28 from the perspective of the prison inmates' rights to personal liberty and 

dignity, I am of the opinion that it is also possible to discuss the difficulties 

that this amendment presents from the perspective of the general public, as a 

law that conflicts with the basic principles of the system of government and 

the legal system in Israel. Much has been written about the Social Contract 

on the basis of which human beings have organized themselves into states. 

Since the óSocial Contractô is a fiction that was invented by the fathers of 

modern political thought, there is a wide range of different views with regard 

to the nature and content of this contract (see M.D.A. Freeman, Lloydôs 

Introduction to Jurisprudence (seventh edition, 2001), at pp. 111-118; W. 

Friedmann, Legal Theory (fifth edition, 1967), at pp. 117-127; C. Klein, óOn 

the Social Contract Before the High Court of Justice,ô 5 College of 

Management Academic Studies L. Rev. (HaMishpat) 189 (2000)). Generally 

the state is regarded as having taken upon itself the role of protecting the 

safety, security and property of its citizens after they waived their natural 

rights to protect these interests and to punish anyone who harms them. For 

the purpose of realizing the role that is designated for it as aforesaid, the 

government is given powers and authorities that involve a violation of liberty. 

One of the core sovereign powers given to the state in order to enforce the 

law and protect the security of its citizens and the public order is the power to 

imprison anyone who has been found guilty in a trial and who has been given 

a custodial sentence, together with all the invasive ancillary powers that go 

with it. Indeed, the imprisonment of someone who has been convicted in a 

criminal proceeding is the last link in the sequence of actions that comprise 

the criminal proceeding for which the state has responsibility throughout. 
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This link, which concerns the realization and enforcement of the sentence, is 

admittedly the last stage in the aforesaid sequence of actions that comprise 

the criminal proceeding, but it is by no means the least important. On the 

contrary, to a large extent it is capable of being an indication of the 

effectiveness of the whole criminal proceeding. In view of the importance of 

the powers of imprisonment as a major link in the sequence of actions that 

are required to enforce the law and according to the view that the Social 

Contract creates a relationship of trust between the government as trustee and 

the citizens as beneficiaries, the divestment by the state of its powers of 

imprisonment that it was given by the Social Contract violates the terms of 

that contract and the fundamental principles on which the whole system of 

government is based and on which law-abiding citizens and victims of crimes 

rely, since, as we have said, in the Social Contract they waived the right that 

they themselves may bring offenders to justice (for another outlook, which 

some regard as a basis for a totalitarian system of government and which 

holds that the Social Contract can be undermined only by the individual and 

not by the sovereign, see Klein, óOn the Social Contract Before the High 

Court of Justice,ô supra, at p. 199). 

3. I concur with the President that it is difficult to locate a constitutional 

basis in s. 1 of the Basic Law: the Government for determining that the 

power of imprisonment is a core government power that cannot be 

transferred to private hands. Therefore, the question is whether the transfer of 

this power to a private enterprise ð with all that this means from the 

viewpoint of the public in general ï violates the basic principles of the 

system of government in a way that makes it is possible to strike down 

Amendment 28 even though these principles are not enshrined in the Basic 

Laws. Such a constitutional move raises problems that this court has 

addressed in its decisions over the years (see HCJ 142/89 Laor Movement v. 

Knesset Speaker [44], at p. 551; HCJ 410/90 Bloom v. Knesset Speaker [45], 

at p. 205; HCJ 5364/94 Welner v. Chairman of Israeli Labour Party [46], at 

pp. 801-802; see also A. Rubinstein and B. Medina, The Constitutional Law 

of the State of Israel (vol. 1, sixth edition, 2005), at pp. 61-62, 67-69; Y. 

Dotan, óA Constitution for the State of Israel? Constitutional Dialogue after 

the ñConstitutional Revolutionò,ô 28 Hebrew Univ. L. Rev. (Mishpatim) 149 

(1997), at pp. 177-179). It can be said that the approach  of  this court in this 

regard is that the examination of questions of the constitutionality of a law on 

the basis of fundamental principles óthat are not enshrined in a Basic Lawô is 
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possible, if at all, only in very exceptional and extreme cases, when the law 

undermines the foundations of the system of government on which the whole 

constitution is based. President Barak discussed the great caution that should 

be adopted in this regard in HCJ 6427/02 Movement for Quality Government 

in Israel v. Knesset [19], where he said: 

óWe should do all we can to decide questions of the 

constitutionality of a law that conflicts with basic values within 

the context of a decision regarding the constitutionality of the 

law in relation to a Basic Law. Israel is currently in the middle 

of a constitutional process that is being carried out through Basic 

Laws. Every interpretive effort should be made to decide the 

question of the constitutionality of the law within the framework 

of the arrangements provided in the Basic Lawsô (ibid. [19], at 

para. 73 of the opinion of President Barak). 

And President Barak goes on to say there that even if there is a narrow 

margin that allows the constitutionality of a law to be examined outside the 

framework of the Basic Laws, this will happen only in special and 

extraordinary cases where the law in question undermines óthe essence of 

democracy and negates the most basic characteristics required for a 

democratic system of government,ô such as óa law or Basic Law that denies 

the character of the State of Israel as a Jewish and democratic stateô (ibid. 

[19], at para. 74; see also HCJ 4676/94 Meatreal Ltd v. Knesset [47], at p. 28; 

A. Barak, The Judge in a Democracy (2004, Hebrew edition), at p. 99). Thus, 

even according to the approach that it is not impossible for this court, in an 

appropriate case, to strike down a law that violates fundamental principles of 

the system that are not enshrined in the Basic Laws, this will only happen in 

very exceptional cases, when the law in question shakes the basic foundations 

of the whole constitutional and democratic system and threatens to destroy it. 

4. The phenomenon of privatization that is becoming more wide-spread 

in Israel has many aspects (see D. Barak-Erez, óThe Public Law of 

Privatization: Models, Norms and Challenges,ô 30 Tel-Aviv University Law 

Review (Iyunei Mishpat) 461 (2008); E. Peleg, Privatization as Publicization 

ð Privatized Bodies in Public Law (2005)). But not everything can be 

privatized and no one would appear to dispute that certain powers and 

authorities that are given to government agencies may not be privatized, even 

by the legislative branch (see Barak-Erez, op. cit., at pp. 493-496; Y. Dotan 

and B. Medina, óThe Legality of Privatization of the Provision of Public 
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Services,ô 37 Hebrew Univ. L. Rev. (Mishpatim) 287 (2007), at pp. 329-330). 

As stated above, the divestment by the state of the powers of imprisonment 

given to it as the sovereign authority and as the body responsible for public 

safety and security and for maintaining public order, and the transfer of those 

powers to a private profit-making corporation, violate the basic principles of 

the system of government in Israel. Notwithstanding, it cannot be said that 

the statutory arrangement in Amendment 28 threatens to shake the 

foundations on which the whole constitution is based, especially since the 

model of privatization adopted in that amendment requires the state to closely 

supervise the private concessionaire's activities (see ss. 128S, 128U-128X, 

128AF-128AL, 128AO and 128AW of the Prisons Ordinance). It can 

therefore be said that in Amendment 28 the state admittedly divested itself of 

its powers of imprisonment and transferred them to private hands, but it 

should not be regarded as having entirely abandoned and shirked its 

responsibility for carrying out these actions, at least as a supervisory body. 

To sum up, I agree with the Presidentôs opinion that Amendment 28 

should be struck down as it is disproportionately violates the human rights of 

prison inmates to personal liberty and dignity. 

 

Justice S. Joubran 

I agree with the comprehensive opinion and reasoning of my colleague the 

president. 

The imprisonment of someone convicted in a criminal trial as the main 

sanction prescribed by the Penal Law does not constitute merely a marginal 

aspect of the criminal process, and there are even those who claim it is the 

main element in the modern penal process. As my colleague the president 

said, a prison inmate will be deprived of his liberty regardless of whether he 

is imprisoned in a privately managed prison or not; the walls of the privately 

managed prison are no higher than those of their state managed counterpart. 

But the essence of the prison cannot be summarized by the actual loss of 

liberty; despite its centrality, this characteristic cannot express the manner in 

which prisons serve as an institution that is sanction ï an institution the 

entrance into and very existence of constitute the response of the state to 

offences against its laws. 

This phenomenon of the prison and the development of its nature as a 

sanction carried out by the modern state are aptly described by the French 
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philosopher Michel Foucault in his book about the óbirthô of prisons. Because 

of their great relevance to our case, his remarks are worthy of consideration: 

óIn several respects, the prison must be an exhaustive 

disciplinary apparatus: it must assume responsibility for all 

aspects of the individual. His physical training, his aptitude to 

work, his everyday conduct, his moral attitude, his state of mind; 

the prison, much more than the school, the workshop or the 

army, which always involved a certain specialization, is ñomni-

disciplinaryò... Lastly, it gives almost total power over the 

prisoners; it has its internal mechanisms of repression and 

punishment: a despotic discipline. It carries to their greatest 

intensity all the procedures to be found in the other disciplinary 

mechanisms. It must be the most powerful machinery for 

imposing a new form on the perverted individual; its mode of 

action is the constraint of a total education: 

ñIn prison the government may dispose of the 

liberty of the person and of the time of the prisoner; 

from then on, one can imagine the power of the 

education which, not only in a day, but in a 

succession of days and even years, may regulate for 

man the time of waking and sleeping, of activity 

and rest, the number and duration of meals, the 

quality and ration of food, the nature and product of 

labour, the time of prayer, the use of speech and 

even, so to speak, that of thought, that education 

which, in the short, simple journeys from refectory 

to workshop, from workshop to the cell, regulates 

the movements of the body, and even in moments 

of rest, determines the use of time, the time-table, 

this education, which, in short, takes possession of 

man as a whole, of all the physical and moral 

faculties that are in him and of the time in which he 

is himselfò (Charles Lucas, De la Réforme des 

Prisons (1836), at pp. 123-124)ô 

(Michel Foucault, Discipline & Punish: The Birth of the Prison 

(trans. Alan Sheridan, 1977), at pp. 235-36). 
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Indeed, the prison is not merely the walls that separates the inmate from 

the rest of society. Therefore, if one asks - what difference it makes whether 

the walls are owned privately or by the state? We should answer that by 

sending the convicted offender behind the prison walls the state has not 

ended its role in the sanctioning process, and in many ways the imprisonment 

is only the beginning and the heart of the process. Even if we say that the loss 

of liberty alone constitutes the offenderôs punishment, it cannot be denied 

that the entrance into the prisons caries with is myriad effects on the inmateôs 

life,- whether it is restrictions laid on his way of life and on his body that are 

required in order to prevent his escapes and protect public safety; 

determining regulations that are required to maintain public order; or by 

controlling the inmateôs daily schedule by other arrangements required by  

because the prison is a ñtotalò institution that requires the address of every 

aspect of the lives of its inmates. All these are accompanied by internal 

sanctioning mechanisms, for the establishment and enforcement of discipline 

inside the prisons. Even if we do not see in all of these ópunishmentô in the 

traditional sense, we cannot disregard the fact that the nature of the prison as 

a sanctioning institution revolves around these characteristics, when each and 

every moment in the lives of the inmates is dictated and formed by them. 

Thus, it is possible to claim that all of these actions carried out against the 

prison inmate in practice constitute the very heart of the exercise of sovereign 

force against the individual, far beyond the mere decision to send him behind 

bars. 

It follows that the transfer of the management of a prison to private hands 

does not merely constitute a privatization of powers that are ancillary or 

supplementary to the punishment, but the divestment by the state of a central 

layer in its sovereign authority to punish its citizens. Even if it is possible to 

accept this decision as a matter of policy, from the perspective of the prison 

inmates it is an unacceptable step. As stated, all of their lives inside the prison 

walls, beyond the actual decision to imprison them, are replete with the 

exercise of sovereign force, which regulates and disciplines their lives and 

their bodies. The transfer of these powers over the inmates to private hands 

effectively makes ópseudo-subjectsô of the private enterprise. Even though the 

powers of that enterprise over the inmates do not go down to the very root of 

punishment in its traditional sense and do not include the actual decision to 

deprive them of their liberty, and even if the powers given to them to impose 

disciplinary sanctions are limited in scope (although they should not be 
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treated lightly even within that scope), this does not negate the fact that the 

private enterprise has overwhelming control over their lives, through the 

accumulation of all these minute regulations of these lives ð from the use of 

force against the inmates, placing them in isolation, examining their naked 

bodies, forcing them to give urine samples, confiscating their possessions, 

searching their bodies, through maintaining order, discipline and security in 

the prison, ending in making arrangements for the welfare, health, 

rehabilitation, training and education of the inmates. Giving this control to a 

private enterprise, which, despite the supervisory restraints retained by the 

state, is still motivated in its actions by commercial considerations, 

constitutes a violation of the dignity of the inmates as human beings that 

cannot be accepted. 

Therefore, I agree as aforesaid with the opinion of my colleague the 

president that amendment 28 of the Prisons Ordinance should be set aside. 

 

Justice M. Naor 

I agree with the finding of my colleague the president that the Prisons 

Ordinance Amendment Law (no. 28), 5764-2004 (hereafter: óamendment 28ô) 

unconstitutionally violates two constitutional rights that are enshrined in the 

Basic Law: Human Dignity and Liberty. I agree with her approach that the 

right to personal liberty (s. 5 of the Basic Law) and the right to human dignity 

(s. 2 of the Basic Law) of those inmates who are supposed to serve their 

sentences in the private prison is violated by the óactual transfer of powers of 

management and operation of the prison from the state to a private 

concessionaire that is a profit-making enterpriseô (para. 18 of the presidentôs 

opinion). In view of the importance of the constitutional question that has 

arisen in this case and the existence of certain differences in approach, I 

would like to set out my position. 

The violation of the constitutional rights enshrined in the Basic Law: 

Human Dignity and Liberty 

The violation of liberty 

2. Even though imprisonment ipso facto violates liberty, when it is 

implemented by the state, the violation is proportionate (see and cf. CrimA 

4424/98 Silgado v. State of Israel [12], at p. 550). The question before us is 

simply whether the identity of the party that implements the imprisonment (a 

private profit-making enterprise) is likely to cause an independent violation 
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of the right to liberty that is additional to the violation that arises from the 

actual imprisonment. My colleague the president answers this question in the 

positive, and I agree with her position. Imprisonment that is carried out by a 

private profit-making enterprise causes a separate violation of the right to 

liberty. This violation may vary in its degree: it may be a minor violation, 

such as when the private enterprise exercises ótechnical-administrativeô 

sovereign powers (see HCJ 2303/90 Philipovitz v. Registrar of Companies 

[15]), and it may be a serious violation, such as when the private enterprise 

exercises the main and invasive powers of the state that involve broad 

discretion. 

3. The doctrine of the delegation of administrative powers allows the 

state to avail itself of the óassistanceô of a private enterprise (Philipovitz v. 

Registrar of Companies [15], at p. 429; CrimA 4855/02 State of Israel v. 

Borovitz [37], at p. 833). This doctrine applies mainly in administrative law 

(see: Y. Dotan and B. Medina, óThe Legality of Privatization of the Provision 

of Public Services,ô 37 Hebrew Univ. L. Rev. (Mishpatim) 287 (2007), at pp. 

308-311; D. Barak-Erez, óThe Public Law of Privatization: Models, Norms 

and Challenges,ô 30 Tel-Aviv University Law Review (Iyunei Mishpat) 461 

(2008)). By analogy to this doctrine, were the concessionaire to exercise 

merely a ótechnicalô or óadministrativeô power, it could be said that even if a 

separate violation of the right to liberty were proved, it would only affect the 

periphery of the right, or alternatively it would be an insignificant violation. 

Such a determination would probably justify judicial restraint (for the 

requirement that a violation is a órealô one, see HCJ 10203/03 National 

Census Ltd v. Attorney-General [48], at para. 17 of my opinion). 

In our case, however, the concessionaire is acting as an extension of the 

state in order to exercise one of its main and most invasive powers ð the 

power to enforce the criminal law and to maintain public order. We are not 

speaking merely of a ótechnicalô or óadministrativeô power. The 

concessionaire is wielding, on behalf of the state, real sovereign authority 

that involves the exercise of discretion (on discretion as óthe most important 

part of authority,ô see I. Zamir, Administrative Authority (vol. 2, 1996), at p. 

546). Inter alia, the concessionaire has been given powers to maintain order 

and discipline in the prison and to prevent the escape of inmates (as 

explained in para. 31 of the opinion of my colleague the president). The 

power given to manage the prison ð the exercise of authority, power and 

discipline ð is clearly recognized as one of state sovereignty and requires 




