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I am an independent criminal justice policy analyst and founder of Justice Strategies, with expertise on sentencing, and corrections policy.  Over the past 25 years I have served as Director of Court Programs at the Vera Institute of Justice, and director of the State-Centered Program for the Edna McConnell Clark Foundation. I currently serve as a research associate for the Sentencing Project, the Drug Policy Alliance, the Mississippi ACLU and the NAACP.  I began my research on prison privatization more than a decade ago as a Senior Research Fellow for the Institute on Criminal Justice at the University of Minnesota Law School.  Since completing the Minnesota privatization research, I have documented and assessed “best practices” in private prison oversight for the RAND Corporation and have investigated human rights abuses in private prisons as a Senior Soros Justice Fellow of the Open Society Institute.

The importance of the issue before you today cannot be overstated, but I am far from sure that the proposed law goes far enough.  More than a quarter-century of prison privatization has spawned a vast industry of prison and jail beds that are contracted for profit, shrouded in secrecy, and accountable to no single public authority.  This rent-a-bed industry is no longer confined to the private sector alone. Today we have hundreds of local jail systems, and a handful of state prison agencies competing along side of large private corporations for contracts from federal and state agencies.  State prison managers have found themselves stranded high and dry when people under their custody have been effectively evicted from contract facilities by corporate prison executives who sought higher “per diem” rates of payment from federal agencies, or from other states whose prison systems are bursting at the seams.

Entire prisons are built on speculation that confinement contracts may become available in the future, and innumerable jail bed expansions have been undertaken on the same basis.  County officials admit – and often brag – that these lucrative contracts are providing “profits” for their agencies, and they are as likely as private prison companies to cut corners to increase their “profit margin.”

The history of this confinement-for-profit industry is littered with records of human rights abuses, gross mismanagement, and financial scandals.  Within both the federal and state sectors of the contract market, a small mountain of evidence has been collected and presented by academics and independent researchers shows that contracting for confinement is a high-risk enterprise.  

Gerry Gaes at the National Institute of Justice and Scott Camp at the Bureau of Prisons have documented much higher rates of escapes from private prisons, as well as more contraband violations as evidenced by higher rates of positive urine tests for drug use.  It is likely that prisons where drugs are more available are also experiencing more incidents of other security problems.

Jim Austin and Gary Coventry’s national survey of private prisons for the Bureau of Justice Assistance, found that private prison guards are assaulted by prisoners at a rate that is 49 percent higher than the rate of assaults experienced by their public prison counterparts.  And the rate of prisoner-on-prisoner assaults is 65 percent higher in private prisons.  These shocking deficiencies can be traced directly to personnel policies and practices regarding compensation and qualification requirements. 

In my own research comparing CCA’s Prairie Correctional Facility with three comparable public prisons in Minnesota, I was able to study the impact of CCA’s employment policies on prison programs and services.  The comparison was highly unfavorable to the company, indicating that corners were being cut in all aspects of prison operations.  Staff turnover was three times higher than in the public prisons.  Program services at PCF were shoddy and sporadic. Substance abuse treatment consisted of infrequent AA sessions conducted by volunteers.  CCA’s teachers were not state certified, and most of their instructors did not hold professional credentials.  And the results were predictable:  a much lower rate of GED attainment, and vocational certificates that did not provide a recognized credential for entry in the labor market. 

Many Minnesota prisoners complained that their safety was being jeopardized by CCA’s practice of admitting prisoners with high custody classifications from other states – Colorado and Hawaii.  CCA’s state license restricted the company to holding only those classified as medium custody.  Quarterly reports submitted by CCA managers to the licensing agency indicated that all people confined at PCF fit this requirement.  

Yet spot checks of files for prisoners imported from other states repeatedly revealed that some did not meet Minnesota’s criteria for medium custody classification.  The typical response from CCA prison managers was that perhaps there might have been a lapse, or an oversight, and that, with rare exceptions, the prisoners at PCF were medium-custody.

During the course of my study, however, I obtained data about prisoner classification that CCA had submitted for a national survey of private prisons under sponsorship of the US Department of Justice’s Bureau of Justice Assistance.  They reported that 586 prisoners, 45 percent of those confined at PCF, were in fact classified as “maximum/close/high” custody.  CCA was playing fast and loose with classification practices that are critical to safe operations, and apparently reporting data according to what they wanted different authorities to know. 

The evidence indicates that overall, private prison performance has been found to be gravely deficient on many critical outcome measures.  It would seem only prudent to provide more access to information about government procurement practices as well as contractor performance so taxpayers can better understand the impact of contracting procedures and profit-taking on correctional performance and public safety.  Yet efforts to scrutinize such matters are often blocked by an impenetrable double screen of vendors who are not subject to FOIA, backed up by government contracting agencies that sometimes shield them with dubious interpretations of federal regulations concerning the information they obtain in the course of contracting.

During the course of research I conducted under a fellowship from the Open Society Institute, I encountered an instance where information critical to proper prison operation as well as public safety was unavailable through a FOIA request lodged with the federal contracting agency.  In September 1999, the Federal Bureau of Prisons began to issue a series of requests for proposals from private prisons companies to provide low-security beds as housing for non-citizens sentenced to federal prison.  The RFP contained some curious language, indicating that the BOP would not delegate its authority to operate a prison to a private company:

To be considered responsible, the offeror must clearly demonstrate at the time of final proposal revision the offeror has legal authority to operate a private prison housing federal inmates at the proposed site(s). The offeror shall provide information setting forth its legal authority to operate such a facility including references to current legislative authority and a description of the process by which the offeror will ensure it has the requisite authority to carry out functions such as, but not limited to: operating the private prison facility; detaining federal inmates; using force as necessary; and, preventing escapes.
 

In June of 2000 the BOP awarded a contract to CCA for a 2,304-bed prison they had built on speculation at California City.  Seeking to understand how CCA could acquire the legal power to operate this prison, including the power to use deadly force, in California – a state which had not enacted legislation conferring such authority on private corporations, a colleague and I submitted a FOIA request for this critical information from the BOP.  After several months time, we were notified the under federal regulations pertaining to business information, the information I was seeking was exempt from FOIA because the company had deemed it to be a trade secret.
 

Not being an attorney, I was not prepared to take on Department of Justice lawyers to mount an appeal of this determination.  I was left fuming at the ludicrous thought that a business, operating as a purely commercial venture, was being allowed by a governmental contractor to withhold information from the public about how they derive legal authority to confine human beings in a prison and – if they deemed it necessary – to use deadly force.  To this day, the BOP apparently believes that it should not or cannot confer arrest powers to these private companies, and it is less than clear where the companies claim to derive this power.
  

Stephen Raher, a legal scholar who is locked in battle with BOP legal staff over FOIA requests for information that would help us to better understand the procurement process – including proposal language that covers a variety of critical issues pertaining to public policy – has received documents that specify that the BOP has no intention of releasing any portion of “the technical proposal and revisions, past performance evaluations and environmental assessments.”
  

When researchers who work in the public interest are denied access to such vital information, one is left to wonder why it would be held secret.  What weighty matters of legal authority, past performance, and environmental impact are the government allowing these companies to hide?  One only needs to read a handful of Nina Bernstein’s probing articles in the New York Times about the performance of ICE detention contractors to comprehend the critical need for deeper public scrutiny of procurement methods and operational performance under these contracts, so long as we permit these contractors to prosper while the human beings whose confinement provides their profits bear the risk of substandard conditions, serious human rights abuses and – sometimes – loss of life.

� Federal Bureau of Prisons, Request for Proposal PCC-0006: Criminal Alien Requirement, Phase II, at §L.7(d).  





� 28 C.F.R. § 16.8


� Federal Bureau of Prisons, Request for Proposal PCC-0015, §I Security and Control, specifies that a contractor must possess appropriate arrest authority in order to maintain the security of the correctional institution” in regard to assaults on staff, escape, attempted escape and assisting escape, theft, depredation of property, contraband, mutiny and/or riot and trespass.


� Letter from Wanda A. Hunt, Chief of the BOP FOIA/PA Section, to Honorable Jimmy Galindo, County Judge of Reeves County, Texas, and John Bulfin, General Counsel of GEO Group, dated October 13, 2009.





